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Our Officers know 
Illinois real estate 


...take advantage of their experience 


When considering the selection of a fiduciary to handle matters 
involving Illinois real estate, remember that trust officers at 
Chicago Title and Trust Company have an unmatched depth 
of knowledge and experience in real estate. 


These are some of the many services we offer: 


Ancillary Administration e Investment Counsel e Trustee under 
Testamentary and Living Trusts e Title Insurance e Trustee for 
Pension and Profit-Sharing Trusts e Escrow Service e Trustee 
for Land Trusts e Registrar and Transfer Agent for Stock Issues 
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Pension & Profit-Sharing 


Employee benefit planning receives the personal 






attention of senior officers at this Bank. 


Your inquiry is invited. 


NEW YORK 


New York’s First Bank - Founded 1784 + Main Office: 48 Wall St., New York 15, N.Y. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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THE CHASE MANHATTAN BANK PRESENTS 


A NEW SYMBOL OF GREATER USEFULNESS 


Essentially our new symbol is a single 
unit made up of separate and distinct 
parts. 

This strong, vigorous symbol, with 
its four sections bordering a square 
center, is indicative of our Bank’s 
character and diversity. 

We are many people and many de- 
partments, all working toward a single 
purpose—greater usefulness to busi- 
ness, industry and individuals. 
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In commercial or personal banking, 
trust or international services, we have 
experienced personnel and specialized 
departments to serve our friends at 
home or abroad. 

By our new and distinctive symbol 
we at Chase Manhattan hope to be 
recognized and identified as time goes 
on. But we are well aware that only by 
our works will we be known. 


THE “ 
CHASE Sem 
MANHATTAN 
BANK 


CHARTERED IN 1799 
Head Office: New York 15, N. Y. 


Member Federal Deposit Insurance Corporation 
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CORRESPONDENCE 


Sources of Authority 


We have found the articles and regu- 
lar columns in TRuUsTs AND EsTaTEs to 
be of great benefit to us in our business. 
In fact, we like to look upon Trusts 
AND EsTATES as a source of professional 
and scholarly information that is thor- 
oughly trustworthy; therefore, we have 
become concerned over some recent ma- 
terial appearing in your magazine. 

On page 724 of the August, 1960 is- 
sue, J. S. Siedman, President of the 
American Institute of Certified Public 
Accountants is reported as stating (in 
a talk before the Million Dollar Round 
Table) that a restricted stock option 
can be exercised only within three 
months after the death of the holder. 
We believe that the three month limita- 
tion applies to a termination of employ- 
ment as recorded in the Internal Rev- 
enue Code, Section 421(a) (3). How- 
ever, the three month limitation is spe- 
cifically removed in case of death by 
Section 421(d) (6) (A) (i). 

He also states that a pension fund 
can buy life insurance on a key man so 
as to acquire his stock. We know of no 
source of authority for such an action 
by a pension plan, although it could 
be done by a profit-sharing plan. 

The July 1960 issue carried an article 
on private annuities by Maurice E. But- 
ler. This article is surprisingly similar 
to an article in the Winter 1958 issue of 
the CLU Journal, by Ben S. McGiveran 
and William B. Lynch, but no credit is 
given. 

Franklin F. Beach, C.L.U. 
Memphis, Tenn. 


Reply by Mr. Seidman 


I can see where the overcondensation 
that I attempted in my talk at the Mil- 
lion Dollar Round Table can_ bring 
about just such question as your sub- 
scriber raised. There is no statutory re- 
striction limiting an estate to a three 
month period within which to exercise 
a stock option. However, an estate is 
restricted by the terms of the option 
itself. Many of the option agreements 
that I have seen say that if an employee 
leaves the company, or if he dies, there 
is a three month period within which 
he or his estate can exercise. The three 
month period, when he leaves the com- 
pany, is statutory, and many corpora- 
tions have used the same period to ap- 
ply to estates. Such a limitation, once 


(Continued on page 1190) 
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THE YEAR OF DECISION IS NEXT YEAR, as 
we hear every year. In fact we have a 
whole new generation throughout the still 
Free World that has known no surcease from 
the insecurity of impending dangers to its 
persons and property. We wonder who is 
going to win the Human Race. We wonder 
why America, which has given so much, 
seems to have gained so little. Do we need 
a new perspective?......Miniaturize the 
world* to a community of 1,000 people, and 
we find that it would include but 60 U.S. 
citizens, but they would receive half the 
community's income, possess fifteen times 
as much ‘goods’ as all the rest, have a 
surplus of food while most of the 940 non- 
Americans were hungry. Less than a third 
of the community would be Christians or of 
the white race, over half would have heard 
of Marx, Lenin, Stalin, Khrushchev but not 
of Christ, and almost half could neither 
read nor write......This should prove the 
creative values of our 'old-fashioned' 
virtues of individual freedom with re- 
Sponsibility, and convince us that our 
own welfare lies in helping others to at- 
tain them, not by handouts to beggars — 
here or abroad — but by following through 
the year the spirit of Christmas, Then we 
shall have a true Year of Decision. 
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29TH MID-CONTINENT TRUST CONFERENCE in 
Chicago last month attracted a record at- 
tendance of 687 to the rewards of an in- 
formative, well-presented program. Fidu- 
ciary activity in the 19 state area cov- 
ered by this regional meeting is pointing 
upward with increased emphasis placed upon 
recruitment and training of trust depart- 
ment personnel. Report of the proceedings 
appears at p. 1126. 

a mS x 

INTERNAL REVENUE SERVICE HAS CRACKED 
DOWN on the so-called Pomona Plan involv- 
ing gifts of appreciated securities to an 
educational institution. The new ruling, 
which applies prospectively only, will re- 


*Rev. Henry S. Leiper in The Episcopalian, May 1960. 
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quire the donor to include in his gross 
income the increase in the value of the 
property over his cost basis. Until now 
this increment escaped capital gains tax- 
ation under an agreement whereby the col- 
lege sold the donated assets and invested 
the proceeds in tax-exempt bonds, the in- 
terest on which was thereafter paid to the 
donor for life and not subject to income 
tax. The donor was also able to deduct a 
Substantial proportion of the gift (de- 
pending on the value of his lifetime in- 
terest) on his income tax return....The 
present ruling — which requires the gain 
to be reported in the year of sale or con- 
version — does not affect the income tax 
exemption nor the charitable deduction, 
although the latter question is said to 
be. under reconsideration by the Service. 
Nor does the ruling apply to a plan unless 
there is an express or implied agreement 
by the school to convert the gift into 
tax-exempt securities. 
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THE ESTATE TAX INSTALLMENT PRIVILEGE can 
be a useful means of preserving a closely 
held business but it not only involves the 
necessity of careful estate planning in 
advance of death but sets a number of 
traps for the unwary executor. Recently 
issued Proposed Regulations (analyzed at 
p.- 1134) solve some of the difficulties 
but leave many questions unanswered. 

ae xk * 

IMITATING THE CLOSENESS OF THE POPULAR 
VOTE, the post-election-day Stock Market 
turned in a unique record: 503 Big Board 
Stocks closed higher, 503 closed lower, 
217 unchanged. Thus it vindicated both 
the bears and the bulls, and served only 
to prove that ticker-tape breeds myopia. 
Similarly, while headlines reported many 
reduced earnings and dividends, other com- 
panies were posting advances in a diver- 
sity of fields. Perhaps, as Per Jacobsson, 
head of International Monetary Fund, said 
in October, the slowdown showed we were 
learning to live without inflation. Now 
again we will probably find we must live 
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with it. Two years ago the market ob- 
servers were attributing the ‘recent sharp 
rise' to the outlook for improved profits. 
High is the mortality of short-term judg- 
ments. Even with their conservativeness or 
partly because of it, professional trus- 
tees are proving the value of long-range 
analysis. Among others who might welcome 
their advice today are the thousands of 
Investment Clubs which have accumulated 
enough assets to justify an Investment 
Agency account and enough woe to welcome 
informed guidance, at least on the recom- 
mendation level. 
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PERMISSION TO DEVIATE FROM INVESTMENT 
restrictions under the will of Dr. C. H. 
Mayo of the famed Mayo Clinic was granted 
last month by Minnesota's highest court. 
The trustees under trusts created by Dr. 
Mayo during his lifetime were specifically 
prohibited from investing in common 
stocks, but the Supreme Court ruled that 
because of changed economic conditions and 
the continuing threat of inflation the 
trustees should be allowed to invest a 
reasonable proportion of the funds in 
equities (p. 1204). Concern is being ex- 
pressed over the implications. 


A PROPOSED AMENDMENT TO REGULATION F 
governing common trust funds would deny 
participation to a revocable trust payable 
to the estate of the settlor on his death. 
It is the feeling of the Federal Reserve 
Board that such a trust does not meet the 
requirement of a "bona fide fiduciary pur- 
pose." (See p. 1148.) 

3K ne x 

FINAL SO-CALLED KINTNER REGULATIONS, set- 
ting standards for determining when an as- 
sociation will be taxed as a corporation, 
were promulgated by the Internal Revenue 
Service last month. In their ultimate 
form, the regulations place considerable 
emphasis on local law in the determination 
of whether the legal relationships created 
meet standards laid down by the Service. 
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JOINT TENANCY WITH RIGHT OF SURVIVORSHIP 
was approved as a form of ownership in the 
community property State of Washington 
when the electorate last month adopted 
Initiative 208 by a very large margin. A 
booklet widely distributed by the State 
Bar Association, pointing out the disad- 
vantages of joint tenancy, particularly as 
an appendage to the community property 
system, apparently had little effect. 
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BOLD NEW FRONTIER, OR OLD NEW DEAL? Both 
have been projected under the coming poli- 
tical regime. Either way it is obvious 
that Federal spending is counted on to 
‘raise the growth rate' whether in mili- 
tary hardware or social software. There is 
reason for concern over the baSic measure 
of our economy — the Dollar — as well as 
to whether we can afford the paternal- 
ism of a welfare state, without debasing 
this standard of financial 'prestige’'. 
Some seek consolation in the Popular Vote; 
others say we require a new road to Prog- 
ress. It is not the vote that will count © 
as a guide, but the law of the pendulum: as 





it swings left, more are on its right. As 
to New Roads, only those who think with 
their wishbone believe some political 
miracle-drug can be discovered. The real 
hope lies, as always, in individual hon- 
esty as religious leaders have long urged, 
as in the recent statement of America's 
Catholic bishops. Businessmen and educa- 
tors have a mutual job to do; those in 
government can better serve their constitu- 
ents as Americans than.as Democrats or Re- 
publicans, but there is a bit of leader- 
Ship required from every thoughtful citi- 
zen if we are to gain new frontiers of 
freedom and interdependence. 








Probate Group Presents 
Topflight Program 

In conjunction with the American 
Bar Association’s Regional Meeting in 
Houston on November, the Section of 
Real Property, Probate and Trust Law 
sponsored what was reported to be an 
excellent program under the leadership 
of Probate Division Director Edward B. 
Winn of Dallas. 

Professor Harold G. Wren of S.M.U. 
Law School (now visiting at Cornell) 
gave a comprehensive paper on_ the 
drafting and tax considerations involved 
in “The Widow’s Election.” This ad- 
dress will be published in two parts — 
dealing respectively with community 
and common law property — in TRusTs 
AND EstTaTEs. John C. Jacobs, vice presi- 
dent of Texas Eastern Transmission 
Corp., discussed “The Art of Convey- 
ancing and the Natural Gas Act.” 

The third speaker was Christian M. 
Lauritzen, I], of Chicago, a member of 
the Section’s Council. Mr. Lauritzen’s 
topic was “Estate Income During Ad- 
ministration,” a subject he had _ previ- 
ously discussed at greater length in an 
article in Tax Counselor’s Quarterly, of 
which he is editor. 


Southwestern GSB Gains 
Wider Sponsorship 


The Houston Clearing House Associa- 
tion has joined the Dallas and Fort 
Worth Clearing House Associations and 
Southern Methodist University in spon- 
sorship of the Southwestern Graduate 
School of Banking. 

The School was established in 1957 
by the Dallas Clearing House Associa- 
tion and the University and held its 
first session in 1958. Last May the Fort 
Worth Clearing House Association join- 
ed the sponsors, now further strength- 
ened by the Houston group. It is ex- 
pected that similar action may come 
from bankers in other major cities of 
Texas and of the Southwest generally 
from time to time. 

The co-sponsors are mutually respon- 
sible for planning, curriculum, and 
staffing. The School meets at the Uni- 
versity and offers a three-year course to 
men and women bank officers. The 1960 
enrollment was over 400 of whom 170 
comprised the first graduating class. At 
the 1961 session, scheduled for July 16- 
29, some 225 bank officers will be ac- 
cepted for the freshman class. 





Underground Records 
Storage Center of First 
National Bank of Bos- 
ton, in which nine other 
Boston Clearing House 
Association banks have 
also acquired space un- 
der 10-year leases. In 
Pepperell, 42 miles from 
Boston, the center was 
opened December 1. The 
building is a self sustain- 
ing unit with inside well, 
emergency generator. 
food for 50 persons and 
a double air filter against 
radiation particles. Front 
and rear escape hatch 
turrets are visible above 
the main entrance. 
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CasE Book ON INSURANCE 


The first major project of the Million 
Dollar Round Table Foundation — a 
grant of $5,000 to the American Associa- 
tion of University Teachers of Insurance 
for a “Case Book in Life Insurance” — 
has been announced by Adon N. Smith, 
II, CLU, President of the Foundation. 
Case histories in life insurance for class. 
room study and analysis are almost 
non-existent, and a case book would be 
used immediately in many college 
courses to supplement basic text ma- 
terials. The volume is to be designed 
for use in basic life insurance courses 
as contrasted with advanced courses 
such as estate planning, employee bene- 
fit plans, and the like. 


4 a A 


FLORIDA TRUST CONFERENCE STUDIES 
REPORTS, INVESTMENTS 

The Trust Division of the Florida 
Bankers Association, at its Fall Confer- 
ence in Sarasota, November 10-11, heard 
reports on the FBA Trust Training 
School, the Legislative Program, the 
Salary and Personnel Survey, and the 
Operations Manual. William E. Robert- 
son, Sarasota attorney, discussed ‘‘Com- 
munism Theoretically.” An investment 
guidance list submitted by the Invest- 
ment Committee provided the basis for 
a panel discussion on trust investments. 

Chairman R. C. Hinze, vice president 
and trust officer of Palmer First Na- 
tional Bank & Trust Co., Sarasota, pre- 
sided. 

A AA 


e The American Management Associa- 
tion’s 1960-1961 edition of the “Book- 
shelf,” which lists all books, periodicals 
and films produced by the A.M.A., has 
been distributed to the membership. The 
“Bookshelf” is available on a compli- 
mentary basis to any executive who 
writes on his business stationery to Pub- 
lications Business Dept., American Man- 
agement Association, 1515 Broadway, 
New York 36. 
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GOODYEAR > 


DIVERSIFICATION AT WORK 
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Giant Eye for Detecting the Unseen 


Faster-flying jetliners call for more alert ground safety 
devices. Faster-speeding missiles must be located and 
tracked by more sensitive warning systems. Faint mes- 
sages from the stars must be received more clearly— 
to keep America ahead. 

These new radar antennas—man’s electronic eyes 
—are strange in shape and hard to build. Goodyear- 
developed metal-fabricating techniques make them 


Lots of good things come from 


practicable. Goodyear-developed reinforced plastic 
radomes protect the antennas from gale-force winds 
and arctic storms. Goodyear research into new ways 
of doing things helps make life better, safer—cuts a 
new path to the front door of space. 

Before an airplane flies, before a rocket can be 
tracked, Goodyear imagination, planning and research 
have been alert—listening to the pulse of tomorrow. 
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Well-Spring of Trusteeship 


Highlights of 29th Mid-Continent Trust Conference 


EALIZATION OF THE STILL-UNTAPPED 
 * saasneorie of the fiduciary field, as 
well as the collateral banking business 
which often arises from such close and 
confidential relationships, is growing 
steadily. One of its manifestations is 
found in rising attendance at national 
and regional trust meetings where the 
spirit of sociaibility, always in generous 
evidence, is nevertheless subordinated 
to the desire to learn from the experi- 
ence of the specialists appearing on the 
program. The 29th Mid-Continent Trust 
Conference at the Drake Hotel in Chi- 
cago, November 17-18, exemplified this 
trend with a record number of 687 
registrants in attendance from 19 cen- 
tral states, together with a supporting 
cast of 125 unregistered ladies to lend 
charm to the reception and cocktail 
hours tendered by the Corporate Fidu- 
ciaries Association of Chicago. 

The two-day program embraced a 
broad range of subjects, from aspects 
of common stock selection for various 
purposes, through foreign economic de- 
velopments, selected views on industry, 
plus a glance at the incoming president 
of this country, to aspects of estate 
planning and business development. 
Additionally, the trustmen heard some 
encouraging words on the future of 
their profession and a call to still higher 
standards of competence from their as- 
sociation leaders. 

Another gratifying feature noted at 
various regional conferences in the past 
several years is the presence of repre- 
sentatives of law schools from the area 
of the meeting. A total of 25 faculty 
members in attendance at Chicago were 
introduced at the opening session by 
Robert G. Howard, deputy manager, 


American Bankers Association. and 


secretary of the Trust Division, who ° 


presided. 

A cogent call for the establishment of 
standards of competence in fiduciary 
administration was emitted by Robert 
R. Duncan, president of the Trust Divi- 
sion and chairman of the board of Har- 
vard Trust Co., Cambridge. Asserting 
that his remarks were not confined to a 
choice between one corporate fiduciary 
and another, the speaker in his first 
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major address as head of the Division 
directed his proposal to all persons or 
institutions holding themselves out as 
competent executors and trustees (see 


p- 1131). 


Gold Loss to Force Policy Changes 


The late-October flurry in the London 
gold market was not primarily a flight 
from the dollar but rather an expression 
of widespread world unrest responding 
to disturbances in the Congo, South 
Africa, Cuba and Venezuela, according 
to George W. Mitchell, vice president 
for research of the Federal Reserve 
Bank of Chicago. Normal daily turn- 
over in this market ranges between one 
and three million dollars, in contrast 
with the top volume of around $40 
million registered at the height of the 
excitement. It would be unrealistic to 
say that speculation on possible revalu- 
ation of the dollar did not play a part 
but it was only one facet of the prefer- 
ence of individuals in many countries 
for the precious metal in moments of 
uncertainty. 

Mr. Mitchell examined the causes of 
this country’s loss of some $5 billion 
of gold in the 1950-59 decade, which 
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Some of 687 trustmen from 19 central states who packed ballroom of Drake Hotel at 


has reduced: our current gold store to 
around $18 billion, exclusive of contrib- 
ution to the International Monetary 
Fund. Worries about the adequacy of 
this total in relation to foreign claims 
against it, plus statutory backing for 
the currency, need not be exaggerated 
but the fact that this country is on a 
gold basis internationally makes it all 
the more imperative to reevaluate our 
trade and investment relations with 
other countries to arrest and correct the 
adverse balances which would, if long 
continued, jeopardize our position. 
Except in some lines, the United 
States should be able to compete ef- 
fectively in foreign trade and competi- 
tion is a spur to efficiency. Reduction 
of imports through artificial barriers is 
not the best means of swinging the 
pendulum back, in the opinion of Mr. 
Mitchell; rather, improved markets for 
our exports should be sought by re- 
duced tariffs overseas wherever pos- 
sible. The Administration has recently 
taken steps, also, toward cutting foreign 
military expenditures, as well as sundry 
aid and grants, both directly and by 
requesting cooperation of our allies. 
The economic aid programs and loans 
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session of Mid-Continent Trust Conference. 
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to finance the economies of underde- 
veloped countries must be appraised 
carefully to determine whether the an- 
nual cost of $2.5 billion is really a 
cheap price for peace or merely an- 
other substantial dollar drain. Short and 
long-term private capital flows also 
enter the picture to the tune of some 
$2.5 billion, with an offset of perhaps 
$400 million from foreign investments 
in this country. Short-term capital flows 
of plus or minus $300-$400 million per 
year, so-called “hot money,” can at 
times have notable impact in response 
to varying interest yields in world 
capitals. 

In summary, Mr. Mitchell expressed 
the thought that, while this country’s 
gold position is not an imminent danger. 
adherence to sound principles will be 
needed to halt further erosion. While 
there may well be more shrinkage over 
the coming three or four months, it 
should be noted that the business boom 
in western Europe is now flattening out 
with declining central bank rates nar- 
rowing the interest differential and 
thereby influencing fundamental changes 
in the balance of payments situation. 


Principles of Equity Diversification 


Astute selection and intelligent di- 
versification are the backbone of suc- 
cessful investment management and ac- 
cordingly the first afternoon session de- 
voted to these topics attracted the usual 
full attendance. The panel moderator, 
Frank W. Hausmann, Jr., vice president, 
National Bank of Detroit, was intro- 
duced by William O. Heath, senior vice 
president, Harris Trust and Savings 
Bank, Chicago. The other experts on 
the platform were: William R. Grant, 
director of research, Smith, Barney & 
Co., New York City; C. John Kirsch, 
Investors Diversified Services,  Inc., 
Minneapolis; Arthur J. O’Hara, vice 
president, The Northern Trust Co., 
Chicago; and Arnold C. Schumacher, 
economist, Chicago Title and Trust Co., 
Chicago. 

The panel’s attention was primarily 
directed toward how best to allocate 
new funds for investment now. with 
broad powers and full discretion. The 
members agreed that institutionalization 
of savings has, together with fast-paced 
technological changes through accele- 
rated research, intensified the problems. 
In summary, the consensus was that 
stocks have gained in stature over the 
past decade in portfolio construction at 
the expense of fixed-income securities 
and will continue to hold this advantage 
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during the 60s but that there may well 
be a trend toward less glamorous pro- 
jection of long-range growth, with more 
emphasis upon basic values and reason- 
ably-attainable earnings. This session is 
reported in more detail at page 1162. 


Trust Business - Growth Industry 


We are coming into a period when 
the growth of trust departments will be 
at a pace even more rapid then hereto- 
fore, Carl A. Bimson, president, Amer- 
ican Bankers Association and president 
of the Valley National Bank of Phoenix, 
Ariz., told the conference. The chief 
factors that have brought trust growth 
in recent years have been the broader 
investment opportunities and the expan- 
sion of our tax structure. We have a 
growing economy and there is little 
likelihood that government will have a 
lesser need for tax income. There is no 
reason to believe we are “topping out.” 

Living trusts have assumed “mush- 
rooming importance,” Mr. Bimson said. 
More and more people are beginning to 
see the wisdom of completing their fi- 
nancial plans while the head of the fam- 
ily is still living. From age 50 on, such 
people are likely prospects to work out 
their estate plans.” 

Never before have trust departments 
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the cleanest desk in the office.” 





so greatly needed a well trained staff of 
specialized personnel. Never has there 
been so great a need to sell the benefits 
of trust services to an ever expanding 
market potential. 

Mr. Bimson traced the history of 
trusteeship from the individual trustees 
in England and later in the Colonies 
down through the Massachusetts “Pru- 
dent Man Rule,” the development of 
corporate trusteeship, and the formation 
in 1896 of the Trust Companies Section 
— now the Trust Division — of the 
American Bankers Association. In 1913 
trust powers were granted to national 
banks and in 1918 national and state- 
chartered banks were permitted to en- 
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joy a parity in the exercise of trust 
powers. It was therefore only 42 years 
ago. Mr. Bimson said, that “the legal 
and organizational groundwork for the 
development of trust business by banks 
was crystalized, clarified, and well enun- 
ciated.” Since then average family in- 
come has increased, people are better 
educated, travel more, move more often 
and live longer. “Practically every re- 
cent change in population characteris- 
tics has added to opportunities for trust 
service.” 


Nuclear Power - Vending - 
Agriculture - Real Estate 


The Friday morning session closed 
with appraisals of the following import- 
ant areas of potential interest to trust- 
men: 

Nuclear Power: Commercially compe- 
titive nuclear power is sure, even if not 
immediately in view, according to J. 
Harris Ward, president, Commonwealth 
Edison Co., who also expressed confi- 
dence that such plants would attain that 
position in high-cost areas within eight 
years. Progress will stem from process 
refinements primarily, he said, citing 
the Dresden Station, the world’s largest 
and first full-scale privately financed 
unit, which is producing at slightly less 
than one cent per KWH, as compared 
with conventional plants now planned 
in the 6% to 7 mill range. Reliable 
operating figures will not be available 
before 1967 but indications are good 
for lower fuel costs in the interim. 
Dresden represents, with its 180,000 
KW, approximately 70% of operating 
nuclear capacity in this country but con- 
struction in progress and new planning 
will alter this ratio radically. 

Agriculture: Harold G. Halcrow, 
head of the Department of Agricultural 
Economics, University of Illinois, out- 
lined some of the problems facing farm- 
ers in managing their resources effici- 
ently, among them being the need for 
larger capital and recourse to substan- 
tial loan facilities. While the number of 
farms will decline, units will be larger 
and more specialized, with capital in- 
vestment and output per man in 1970 
some four to five times as great as in 
1940. Consequently, bankers should 
prepare to study farm economics and 
also organize to make loans easily avail- 
able to suitable credit risks, an area in 
which there has at times been criticism 
of the banking fraternity. 

Mr. Halcrow saw no early settlement 
of the battle over farm price policy but 
prices may remain stable due to in- 
creased production efficiency through 
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mechanization, chemical aids and dis- 
ease controls in plants and animals. By 
1980 “push-button” equipment will have 
halved the labor force as compared with 
1960. This poses the problem of educa- 
tion for the farm resident who seeks 
off-farm employment, full or part time, 
a trend now increasing rapidly. 

As farm capital requirements rise, 
bankers should learn to see the problem 
of the individual in its entirety and be 
ready to care for overall wants consist- 
ent with the borrower’s capacity and 
ability on what might be termed a 
budget basis covering farming and sub- 
sistence outlays for each month. This 
calls, of course, for a close knowledge 
of and desire to work out the farmer’s 
program and might involve substantial 
figures of $100,000 or more. In the case 
of small country banks it might be ne- 
cessary to develop larger loan potentials 
through mergers, branching, corre- 
spondents or by inaugurating programs 
similar to those of the VA and FHA. 

- Vending: With an overall economy 
growth rate of 3% and no important 
change in prices, retail sales of the 
vending industry could hit $6.2 billion 
by 1965, or a 20% annual growth pat- 
tern, from the estimated $2.5 billion of 
1960, said F. L. Schuster, board chair- 
man of Automatic Canteen Co. of 
America. This dynamic selling method 
is being abetted by rising wage rates, 
cost of fringe benefits and the trend 
toward shorter hours, as well as by the 
snack-type eating preferences of the 
public which are being catered to by 
improved vending machines dispensing 
palatable foods, plus the swing to in- 
plant feeding of workers by the same 
means. Food costs to the employer are 
reduced, too, and off-time periods short- 
ened. Not only do the new machines 
purvey a growing variety of good foods 
appetizingly but they are equipped to 


make change and dispense a wide range 
of merchandise in non-fashion lines on 
a 24 hour day and seven days a week 
basis. 

Urban Real Estate: The general real 
estate market should enjoy a high rate 
of activity in the next few years with 
1961 housing starts exceeding the cur- 
rent year by some 100,000 units, said 
George H. Dovenmuehle, chairman of 
the board, Dovenmuehle, Inc., Chicago. 
The attractions of real estate investment 
and loans therecn are becoming better 
known to institutions as improved 
methods of servicing come into being 
and pension funds, foundations and 
small business investment companies 
are looked to as future sources of money 
for development of urban properties. 

Mr. Dovenmuehle asserted that urban 
redevelopment was inevitable on an in- 
creasing scale, not alone on the public 
improvement front but in refurbishing 
older properties and erecting new ones 
which will provide comfort and features 
which people demand and can afford. 
This will make for service and shop- 
ping areas, too, but probably of smaller 
size designed for local area coverage. 

With refinement of service facilities 
for mortgage investors to the point 
where investments can be diversified by 
location and amount and all details 
handled with a minimum of trouble, 
some leading trust institutions and pen- 
sion retirement funds have entered the 
field and union funds are expected to 
follow in due course. The expanding 
small business investment companies 
will also be a source of money through 
their ability to obtain funds from the 
public. Last, but perhaps not least, pass- 
age in the last Congress of the Real 
Estate Investment Trust Act may prove 
to be an invaluable aid to real estate 
financing, with the possibility that 
shares of large trusts may be actively 
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traded in the markets, thereby bringing 
liquidity to this important sector. 


Presidential Election in Retrospect 


President-elect Kennedy is, on the 
record, not a liberal in the extreme 
sense of the word and is likely to move 
to the right of his party’s campaign 
platform, although total budget ex- 
penditures are almost surely slated to 
expand. This opinion was expressed by 
Walter Trohan, chief of the Washing- 
ton Bureau, Chicago Tribune, following 
the Friday luncheon meeting. His atti- 
tude toward fiscal policy, however, gives 
room for concern and the prospect of 
more taxes or deficit financing is hard- 
ly one to enhance our position abroad 
or serve as base for a vigorous foreign 
policy. 

Mr. Trohan believes that Mr. Kennedy 
will resist Communist threats of aggres- 
sion with force, if necessary, but that 
his age discrepancy as compared with 
other leaders of the Free World may 
not be to his advantage. The world sit- 
uation is charged with tensions. South 
America is not solidly in our camp and 
disturbances at the hands of “more 
Castros” may occur. The opposition to 
admission of Red China to the United 
Nations is ebbing and the new splinter 
nations of Africa which hold the bal- 
ance of power are not friendly to this 
country except on a basis of “value 
received.” 

The coming administration has _ its 
work cut out for it, said Mr. Trohan 
but Mr. Kennedy “is a determined and 
knowledgeable young man” who “likes 
challenges and has every confidence he 
can overcome them.” 


Estate Planning & Business 
Development 


The panel session on Estate Planning 
and Business Development closed the 
proceedings. Robert C. Lee, vice presi- 
dent, Chicago Title and Trust Co., in- 
troduced the moderator, Willard H. 
Pedrick, Professor of Law at North- 
western University and these panelists: 
Don H. McLucas, vice president, The 
Northern Trust Co., Chicago; William 
A. McSwain of Eckhart, Klein, Me- 
Swain and Campbell, Chicago; and 
Fletcher C. Ransom, vice president and 
trust officer, The Citizens National Bank 
of Decatur. 

Professor Pedrick outlined in general 
terms the basic elements of estate plan- 
ning, foremost among them being the 
practical. test of whether the plan will 
work out effectively and at minimum 
cost to the estate. He noted that few in- 
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dividuals, even in trust departments, 
have a thorough understanding of the 
complexities which our tax laws have 
introduced into preparation of such pro- 
grams. Tax lawyers must accept consid- 
erable responsibility for this aura of 
mysticism, he said, and while they have 
fostered it, the salient features can be 
expressed in terms understandable by 
the layman. 

In essence, withdrawals from closed 
corporations should be regarded as sub- 
ject to normal income rates with cer- 
tain exceptions, such as provided under 
Section 303. Professor Pedrick distribu- 
ted copies of a hypothetical fact situa- 
tion involving a family-owned cafeteria 
operation, as background for the dis- 
cussion of salient factors to be consid- 
ered in similar situations. 

The panelists agreed in general that 
trust institutions should be interested in 
and equipped to handle efficiently close- 
ly-held business interests, although with- 
out obligation to accept undesirable 
ones or those which promise either the 
possibility of surcharge or insufficient 
remuneration. It may sometimes be 
necessary to insist upon exculpatory 
clauses in the instrument or to have 
members of the family serve as co- 
trustees with special powers for conduct 
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of the business. In any event, it is im- 
perative that competent management 
continue and, if lacking, some trust 
companies call upon the advice of their 
board members to bring in new talent. 
as well as holding a directorship to 
maintain close supervision. 

Proper compensation for the addi- 
tional services implicit in this type of 
administration stresses the need for 
spelling out the fee in advance in the 
instrument and, while there can be a 
wide variation in this area, a rule of 
thumb of 50% above the normal sched- 
ule was suggested by one panelist. As 
to approximate valuation of the busi- 
ness in preliminary conversation, the 
prospect’s figures are usually accepted 
as a starting point toward estimating 
the approximate estate tax liability and 
the liquid assets at hand to meet it. 

When the business interest is the 
principal asset in the prospective estate, 
it is desirable to anticipate approximate 
needs for liquid assets for federal and 
state taxes. If possible, the panel agreed 
that Section 303 should be availed of 
to redeem stock. The problem case was 
an ideal one for use of key man insur- 
ance. The ten year installment option 
under Section 6166 is apparently not 

(Continued on page 1189) 
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WICE THIS YEAR A REGIONAL TRUST 


Conference has been held far from 
the maddening crowd’s sometimes ig- 
noble strife: the Southern in St. Peters- 
burg, Fla. in May, and last month the 
Western at Phoenix, Ariz., both among 
the fastest-growing cities of the U.S.A., 
one combining the amenities of the sea- 
shore, the other of the desert sands. The 
formal papers given at the Phoenix meet- 
ing were reported in last month’s issue; 
this account will provide an informal 
resume. 

This was the first time such a Con- 
ference has been held in Arizona, but 
the committees performed like old mas- 
ters to make it one of the most business- 
like, least windy and most hospitable 
occasions we have enjoyed in _ thirty 
years of attending trust meetings. From 
greetings on arrival by general chair- 
man ‘Bob’ Dewey, Mrs. Dewey and 
George German as co-chairmen, through 
the three morning sessions and the well- 
planned entertainments of the afternoons 
and evenings, to the Sunday breakfast 
with late-departing friends, a new high 
was established. 

No pebble of sand was left unturned 
to see that out-of-towners had a good 
and profitable time, from sightseeing 
tours to the steak-barbecue and square- 
dance in hills near the headquarters 
Arizona Biltmore Hotel, itself a creation 
of famed architect Frank Lloyd Wright. 
The elasticity of the three-morning pro- 
gram also allowed time and relaxing oc- 
casion for those most valuable of con- 
vention sessions — informal group dis- 
cussions. The ensemble, in short, merit- 
ed a much larger attendance than the 
430 fortunate beneficiaries (including 
184 wives) of whom only somewhat 
more than half were from out of state. 
Seattle, where the Conference will be 
held next July 12-14, has a most chal- 
lenging precedent to meet. 

Whatever the conference lacked in 
other states’ representation it more than 
made up in activity: full attendance at 
the sessions, informal chats ranging 
from politics, economics, outer-space, 
operating problems, back to politics 
again. Golf claimed its customary num- 
ber of victims, a few hardy souls made 
like cowboys on the milder-mannered 
horses, others took one of the arranged 
tours to the West’s most Western Town 
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REPRISE ON 
WESTERN TRUST CONFERENCE 


— Scottsdale — or to Paradise Valley 
and Camelback, viewed the lush irri- 
gated farmlands or shopped in this new- 
est of metropoli. The patio-pool served 
as a healthy setting for bathers (and 
even swimmers) as well as for a lunch- 
eon and other pastimes. The Ladies 
Committee merited an Oscar, with the 
assist of young ladies from local bank 
staffs, for outdoing Elsa Maxwell and 
Amy Vanderbilt with a mixture of West- 
ern and Southern hospitality that left no 
room for strangers, plenty for dancing. 

As to the formal program, thought- 
provoking originality was its hallmark. 
Dan Noble, head of Motorola’s Electron- 
ics divisions, performed the unique 
trick of combining lay interpretation of 
scientific fantasy-facts with pertinent 
humor, but every speaker seemed to have 
been brightened by the desert sun and 
produced a positive charge to the audi- 
ence, as the reports in our November 
issue portray, so far as print can do so. 
This is by way of saying that hereafter. 
any such well-conceived program should 
be seen and heard by many more future 
as well as current trust executives to be 
appreciated. After all, this is a key part 
of the total picture of Trusteeship and 
one to which its future as well as pres- 
ent managerial echelons should be ex- 
posed. 


Investment Discussion 


Further evidence (if any is still need- 
ed) that highly technical advances in 
electronics, nucleonics, ionics and other 
new scientific developments are affect- 
ing our investment policy — as they 
give rise to new industries and threaten 
old ones — was provided in Mr. Noble’s 


address. It was especially disconcerting 
to hear that many recently developed 
products and techniques involving weld- 
ed or otherwise conjoined materials are 
already becoming obsolete as a result of 
discoveries such as the transistor and 
printed-circuits on solid-state elements. 
The impulsive variety of the nucleon, 
for example, breeds a host of miniatur- 
ization and production-line stamping 
possibilities before even informed non- 
scientists have encompassed their obso- 
leting predecessors. Again, this indicates 
the necessity for scientifically trained 
consultants to interpret the science-fic- 
tion world into everyday investment an- 
alysis. 

Wayne McMillen, associate economist 
of Morgan Guaranty Trust Co. of New 
York, aroused spirited questioning and 
floor discussion during his comments on 
Inflation and Investment, especially as 
to the purpose and controllability of 
money, and cost increases in raw mate- 
rials and manufacturing. He was opti- 
mistic as to the stability of the general 
price level for the near future, and even 
sees America as competitive, overall, 
with foreign-made products, noting that 
foreign wage costs generally are rising 
at a rate which narrows the gap. 

While a slight economic dip seems in 
prospect during the next few months, 
Mr. McMillen anticipates a resumption 
of demand by mid-’61, partly due to the 
working off of inventories, which are 
on a shorter and sounder base. He point- 
ed out that one good year of upward 
trend would take up slack of productive 
capacity in the large majority of lines. 
Tax policy, however, must not be as 
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The Search for a Fiduciary 


Establishment of Standards of Competence Needed to Aid Choice 


ROBERT R. DUNCAN 


President, Trust Division, American Bankers Association; 
Chairman of the Board, Harvard Trust Co., Cambridge, Mass. 


UR WORLD OF BUSINESS TODAY IS 

bound by two firmly established 
conceptions. In the first place, we must 
compete with each other. Not only is 
this a part of our traditional way of 
life — it is also the law by act of 
Congress. Secondly, we must operate in 
the midst of and in conformity with a 
vast maze of laws and regulations which 
have been adopted to protect the public 
with whom we deal. Gone and almost 
forgotten is the old rule of “caveat 
emptor” — let the buyer beware. 

The fiduciary business finds no diffh- 
culty in conforming with the require- 
ment that we must compete, for the 
simple reason that we do compete, not 
only with other fiduciaries but also with 
other forms of investment management. 
But the second conception, the preoccu- 
pation with protecting the rights of the 
public, is another matter. I am sure that 
there is not a man here today who does 
not feel that his efforts are being de- 
voted to helping those members of the 
public with whom he deals and to pro- 
tecting their interests in property. Yet 
over the head of the most conscienti- 
ous and able fiduciary hangs the sword 
of surcharge. I do not protest against 
it: I state it simply as a fact. All fidu- 
ciaries in the past have not been able 
and conscientious; and the rules for the 
protection of the public, as they have 
developed over the centuries, have been, 
for the most part, “thou shalt not” rules, 
and the punishment for transgression 
has been heavy. 

It seems to me that rules such as 
these fall well short of giving the public 
the protection they were intended to 
provide. In the first place, the rules 
themselves make it impossible in many 
cases for the fiduciary to act as freely 
as it should in the best interests of the 
beneficiary. In the second place, the 
public is given no criteria by which it 
may judge the relative competence of 
competing fiduciaries. It is this last 
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point about which I speak here — the 
lack of standards of competence against 
which the public “in search of a fiduci- 
ary” may determine the relative abilities 
of fiduciaries. 


Self-Analysis 


Every man worth his salt from time 
to time examines his own achievements 
against the background of his knowl- 
edge of himself and the goals he set for 
himself in his young and ambitious 
years. He attempts to appraise himself 
and his accomplishments against stan- 
dards which he creates within his own 
mind from such sources as are available 
to him — usually the level of perform- 
ance of the leaders in his business or 
profession. This process of self-analysis 
is a difficult and consuming thing. It ‘is 
hard enough to appraise the abilities of 
others, and there we can be fully ob- 
jective in our judgment. When one adds 
to that difficulty the fears and hopes of 
the average individual, it becomes a 
most complex process. In any event, it 
requires a very high degree of mental 
honesty. 

One of the main difficulties in this 
process of self-appraisement is the es- 
tablishment of the standards themselves. 
The ordinary individual rarely has any- 
thing formalized to which he may turn 
as an objective standard of comparison. 
He is left with his own conscience and 
with such subjective criteria as he can 
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put together from his own knowledge 
and experience. The results are not apt 
to be satisfactory, and certainly there 
will be nothing uniform about them. 
While they may be useful to the indi- 
vidual who conscientiously performs 
the act of self-appraisal, they will be 
meaningless to the members of the pub- 
lic who seek some evidence of compe- 
tency in the people with whom they 
deal. 


Objective Standards 


Over the years, the public interest in 
certain businesses and professions has 
been deemed so important that govern- 
ment has established objective standards 
of performance to which all must con- 
form before they are permitted to hold 
themselves out to the public as qualified 
to act in a particular field. The lawyer 
must be a member of the bar, the doc- 
tor must be licensed by a board of 
medical examiners, and so on. These 
licensing situations develop first in those 
relationships where the lay person, the 
member of the public, must of necessity 
place himself in the hands of another 
and where the principal lacks the knowl- 
edge and background to pass upon the 
advice offered him by his chosen agent. 
In such situations, the possibility of 
injury to the public by incompetent or 
unscrupulous persons is so great that 
more or less rigid standards must be 
established. 

It must always be remembered that 
adherence to standards such as these is 
required solely for the benefit of the 
public. All too often some of the mem- 
bers of the group which is required to 
meet the tests of these standards come 
to regard themselves as a sort of guild 
or union. From the point of view of 
the public for whom the rules have been 
designed, this is not to be tolerated. Li- 
censing procedures are not designed to 
create a haven of monopoly for the li- 
censees. They are established in order 
that the members of the public may be 
assured that there is in being a group 
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of individuals who are certified by the 
state as possessing the minimum of 
knowledge and skill deemed necessary 
to carry on the business or profession 
under consideration. No governmental 
bureaucracy can effectively control 
abuses of responsibility; and the more 
highly organized professions such as 
medicine and law, with ancient tradi- 
tions of service and integrity, are con- 
stantly striving to police their own 
memberships. So it must always be if 
the purpose of the state’s creation of 
rules and regulations is to be accom- 
plished — namely, the protection of the 
public. 


What of Fiduciary Standards? 


Let us come now to the fiduciary. Is 
the level of performance here of such 
importance to the public that standards 
should be formalized — perhaps to the 
extent of requiring licensing? Have 
property management, estate planning, 
and trust and estate administration be- 
come so intricate and complex in mod- 
ern civilization that some overriding 
authority should establish the minimal 
knowledge and skill required of one 
presuming to carry on these functions? 


I am not restricting my remarks to 
corporate fiduciaries. It seems to me 
completely clear that when we talk 
about competence in a trustee we have 
no reference to whether or not the office 
is filled by an individual or by a cor- 
poration. After all, corporations are 
only legal fictions. When a corporation 
acts, it means that some human being 
acts; and the level of corporate per- 
formance, if you like, is bound to be 
the level of performance of the human 
being who performed the act. 


In my own New England, the private 
individual trustee has been for many 
years a vital part of our financial life. 
The good trustee offices are as highly 
organized and as efficiently operated as 
are the good corporate fiduciaries. Par- 
enthetically, the question of whether or 
not they are lawyers’ offices has nothing 
whatever to do with the level of their 
performance. The characteristics which 
everywhere must be found if excellent 
fiduciary service is to be rendered lie 
in the native abilities and successful 
training of human beings in the duties 
and responsibilities of handling prop- 
erty for others. What one must seek in 
determining excellence in fiduciary per- 
formance is the “proof of the pudding,” 
to use an old and homely phrase. 

What kind of job has been done in 
the past? What of the people who are 





currently making the decisions which 
are going to determine the prosperity 
of the account? Is the forward plan- 
ning of top management adequate? The 
corporate fiduciary must be prepared to 
meet the kind of competition which 
gives the best answers to questions such 
as these, regardless of the form, corpo- 
rate or otherwise, which it takes. This 
means, in essence, that the corporate 
fiduciary must produce and use individ- 
uals in the execution of its work who 
are skilled in their duties and who can 
have a record of performance which 
will stand comparison with that of 
others. 


Standards Whether Business or 
Profession 


Last year’s president of our Division, 
Charlie Hamilton, quoted a distinguish- 
ed former president of the American 
Bar Association, Smythe Gambrell of 
Atlanta, as saying that the business of 
being a fiduciary is becoming a profes- 
sion. Whether or not that is so I do not 
know. I have never felt that corporate 
business should have any less rigid 
standards than a profession, nor do I 
feel that we lose anything in dignity 
or otherwise by calling ourselves busi- 
ness men. It may be easier to try to 
think of our work as a profession; and 
perhaps it is better for the public too 
because it is the professions which have 
gone furthest in the establishment of 
standards of conduct. 


It does seem to me that, whether busi- 
ness or profession, we have arrived at 
a stage of evolution where those who 
hold themselves out as competent fidu- 
ciaries should be held to standards of 
competence to which the public in need 
of fiduciary service may refer. The 
handling of property of others, the es- 
sence of fiduciary work, is now so deep- 
ly imbedded in the life of the public 
and is so complex that it is essential for 
the public’s good that there should be 
more clearly defined standards of com- 
petence against which the public may 
compare those who seek to represent it. 


To some extent there have been ef- 
forts by law makers to regulate fiduci- 
aries, but it has mostly been accom- 
plished in a negative fashion — that is. 
by legislating what a fiduciary may not 
do. This is confusing and unfortunate 
for both the fiduciaries and the public. 
It cuts down the area within which a 
competent fiduciary should have the 
freedom to make choices — to exercise 
his or its discretion. It treats all fidu- 


(Continued on page 1184) 
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Analysis of Proposed Regulations on 


ESTATE TAX INSTALLMENTS 


ECTION 6166 OF THE INTERNAL REv- 
Senne Code of 1954 attempts to re- 
duce and even eliminate one of the big- 
gest problems in estate planning faced 
by most business owners of closely held 
enterprises, by permitting installment 
payments of the estate tax. In a previous 
article* the writer pointed out that the 
application of this provision also pre- 
sented some obstacles to the executor. 
The Treasury Department has now is- 
sued proposed regulations (published in 
the Federal Register on October 1, 
1960) which provides the answer to 
some of these problems but leaves others 
unanswered. 

Section 6166 provides that where the 
value of an interest in a closely held 
business, which is included in the gross 
estate of a decedent who is a citizen or 
resident of the United States at the time 
of his death, exceeds either (1) 35 per- 
cent of the value of the gross estate, or 
(2) 50 percent of the taxable estate, the 
executor may elect to pay part or all of 
the Federal estate tax applicable to the 
value of the closely held business inter- 
est in equal installments from two to 
ten. The election to pay the tax in in- 
stallments generally applies to deficien- 
cies in tax relative to the closely held 
business as well as to the tax shown on 
the return. Since the election must be 
made on or before the due date of the 
return, the provisions of Section 6166 
do not apply to tax deficiencies in those 
cases where, for whatever reason, no 
election was made to pay in installments 
the tax shown on the return. 

It would therefore seem wise that an 
election of the installment payment 
method be made as a matter of course, 
even though the tax shown on the return 
can easily be paid by the regular due 
date, as a precaution against the con- 
tingency that a subsequent examination 
of the return will lead to large deficien- 
cies attributable to a revaluation of the 
business which the executor would want 
to pay in installments. If an examina- 
tion of the estate tax return does not 


*11 Journal of Taxation 48, July, 1959. 
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produce a large deficiency, there is 
nothing in Section 6166 to prevent the 
executor from voluntarily paying the un- 
paid installments of tax. 


Quantum Test 


The 35% or 50% test is simple when 
stated in the abstract. The executor has 
the choice of using values at the date 
of death or on the alternative valuation 
date. Whatever valuation is selected will 
be applied for determining whether the 
percentage qualifications of Section 6166 
(a) are met. Suppose, however, that the 
value of some other asset is increased 
upon examination of the return, with the 
result that the value of the business in- 
terest no longer exceeds the minimum 
percentages. Does this mean that the 
election of the executor is null and void 
as to the installment payments? Sec. 
20.6166-1(g) of the Proposed Regula- 
tions appears to indicate that the valua- 
tion as stated in the return is not con- 
clusive as to whether the test in Subsec- 
tion (a) has been met. However, if an 
executor files a notice of election to pay 
the tax in installments on or before the 
due date of the estate tax return and 
thereafter it is determined that the es- 
tate does not qualify for the privilege 
of paying the tax in installments, he is 
not deprived of the right to request an 
extension of time for payment of the tax 
to which the purported election applied. 

Proposed Sec. 20.6161-1(c) provides 
that the notification of election to pay 
the tax in installments shall be treated 
as a timely filed application for an ex- 
tension of time of the tax under Section 





6161, if the executor so requests in writ- 
ing, within a reasonable time after being 
notified by the district director that the 
estate does not satisfy the requirements 
of Section 6166. Such request must set 
forth the period for which the extension 
is requested and must show the undue 
hardship that would result if the request- 
ed extension is refused. Section 6161 (a) 
(2) provides that with respect to defi- 
ciencies, the time for payment of which 
has previously arrived, the Commission- 
er may extend the time for payment for 
a reasonable period not in excess of 10 
years from the date the Federal estate 
tax is required to be filed without re- 
gard to extensions of time (Section 6161 
(a)). Proposed Treas. Reg. Sec. 
20.6161-1(a) interprets “reasonable pe- 
riod” to mean a period of one year from 
its due date for any given installment. 
but not to exceed 10 years from the date 
prescribed in Section 6151 (a) for all in- 
stallments. 

If it is determined that the estate does 
not qualify under Section 6166, all fu- 
ture installments become due and pay- 
able upon notice and demand. Since the 
proposed treasury regulations interpret 
a reasonable period of time to mean one 
year from the due date of an installment, 
and since all future installments become 
due and payable when billed in the de- 
ficiency notice, it would appear that the 
maximum extension available to an 
electing estate found not to qualify is 
one year. It therefore still appears ad- 
visable for the owner of a closely held 
business, who also owns other assets 
which may be revalued by the Internal 
Revenue Service causing the disqualifi- 
cation of an election under Section 6166, 
to make such disposition of these assets 
during his lifetime or under his will 
(e.g. to charity) as will insure that eith- 
er the 35% or 50% test is met. 


“Interest in Closely Held Business” 
Under Section 6166(c) defining an 


“interest in a closely held business,” if 
the business is carried on as a partner- 
ship or corporation then either (a) 20% 
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or more of the value of the total capital 
interest of the partnership or of the vot- 
ing stock of the corporation must be in- 
cludible in determining the decedent’s 
gross estate, or (b) there are 10 or less 
partners or shareholders, as the case 
may be. 

Proposed Sec. 20.6166-2(b) provides 
that, for purposes of determining the 
number of partners or shareholders, 
where an interest is held as community 
property, both the husband and wife are 
counted and by the same token each ten- 
ant by the entirety, joint tenant or ten- 
ant in common is counted as a partner 
or shareholder. 

Proposed Sec. 20.6166-2(c) requires 
that in order for the interest in a sole 
proprietorship, partnership, or corpora- 
tion to qualify as an interest in a closely 
held business, it is necessary that the en- 
terprise be engaged in carrying on a 
trade or business at the time of the de- 
cedent’s death. In the case of a sole pro- 
prietorship, it is not necessary that all 
the assets of the enterprise be used in 
carrying on the trade or business. How- 
ever, only those assets actually used in 
the trade or business will qualify as an 
interest in a closely held business. 

For example, if a building was used 
by the decedent in part for conducting 
a mercantile business and in part as a 
personal residence, the portion of the 
building used as a residence does not 
form any part of the interest in a closely 
held business. Or suppose that a single 
entrepreneur has a bank account in his 
business name and part of the account 
represents non-business funds as well as 
working capital of the business, then 
only that part which represents working 
capital of the enterprise on the valuation 
date will constitute a part of the interest 
in a closely held business. Thus, in the 
case of a single entrepreneur each asset 
will be examined to determine whether 
it is utilized in the trade or business. It 
would therefore be advisable for the 


owner of a single proprietorship to 
avoid the commingling of personal funds 
and assets with those attributable to the 
business. Ordinarily the executor will 
have a sufficiently difficult problem sus- 
taining the valuation of assets for estate 
tax purposes without having to argue 
the business and non-business nature of 
such assets. 

On the other hand, the proposed regu- 
lations provide that the decedent’s en- 
tire interest in a partnership or entire 
holding of stock in the corporation con- 
stitutes an interest in a closely held busi- 
ness even though a portion of the part- 
nership or corporate assets may be used 
for purposes other than the carrying on 
of a trade or business. Thus, it would 
seem that where a qualifying partner- 
ship or corporation owns business real 
property occupied in part as a personal 
residence by the partners or sharehold- 
ers, the entire building will be valued as 
part of the interest, contrary to the sit- 
uation of ownership by a single entre- 
preneur. It would therefore appear that, 
on the basis of the proposed regulations, 
a single entrepreneur might well find it 
desirable to incorporate the business if 
an election under Section 6166 is anti- 
cipated in order to avoid the asset by 
asset examination by the Internal Rev- 
enue Service to determine the extent 
used in the trade or business. 

Although the regulations discuss the 
question of “carrying on” a trade or 
business, they fail to set forth any guide 
posts as to what constitutes a “trade or 
business.” Suppose, for example, that an 
individual owns a substantial piece of 
rental property, or earns his livelihood 
by actively trading in securities, or owns 
a participating interest in a large oil 
venture; do these activities constitute a 
trade or business for purposes of Sec- 
tion 6166? Unless the final regulations 
are more explicit on this point, the ex- 
ecutor will be either compelled to re- 
quest a ruling or make an election sub- 


ject to a penalty of interest at 6% per 
annum from the due date for payment 
of the tax thereon if he guesses incor- 
rectly. 


Withdrawal of Funds from 
Business 


Let us assume that in the course of 
the administration of the estate, the ex- 
ecutor must withdraw funds from a duly 
qualified business to meet the obliga- 
tions of the estate. If we remember that 
the primary objective of Section 6166 
is to prevent the forced liquidation of 
estates containing an interest in a close- 
ly held business, we can appreciate the 
restriction on such withdrawals provided 
in Subsection (h) (1) (A) (i). If the ag- 
gregate withdrawals of money and other 
property from the trade or business 
equal or exceed 50% of the value of the 
trade or business, then all remaining in- 
stallments become due and payable upon 
notice and demand from the Internal 
Revenue Service. The executor is cau- 
tioned by this policing provision to keep 
accurate records of the value of the busi- 
ness and the amounts actually withdrawn 
during administration. Assuming for the 
moment that we have overcome the evi- 
dentiary problem of valuing the busi- 


ness, how do we determine whether 
withdrawals have exceeded the 50% 
limitation ? 


Suppose that Mr. Jones, a partner in 
a sporting goods establishment, dies on 
August 30, 1959. At the date of his 
death the value of the total partnership 
assets is $200,000, of which Mr. Jones 
owns a 60% interest valued at $120,000 
for estate tax purposes. Because of the 
loss of Mr. Jones personal efforts in the 
enterprise and his close contact with cus- 
tomers, business drops substantially and 
by January of 1961 the business is worth 
only $100,000. The executor has not 
made any withdrawals to date, but now 
wishes to withdraw $50,000. Will he by 


doing so void his election under Section 
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6166, thereby accelerating all unpaid in- 
stallments of the estate tax? 

Before answering this question let us 
modify the situation slightly. Let us as- 
sume that Mr. Jones owned only a 40% 
interest valued at $80,000 at his date of 
death. By January of 1961 the value of 
the business has increased to $300,000. 
The executor now wishes to withdraw 
$60,000 cash or other property from the 
business. Will he thereby disqualify his 
election under Section 6166 since he has 
withdrawn cash or other property ex- 
ceeding 50% of the value of Mr. Jones’ 
interest in the business at the date of 
death? Treas. Reg. Sec. 20.6166-3(d) 
provides that the withdrawals of money 
and other property must equal or exceed 
50% of the value of the entire trade or 
business (not just 50% of the value of 
the interest therein included in the gross 
estate). The proportionate part of the 
value of the trade or business which the 
distribution represents is determined at 
the time of the distribution, but the re- 
duction in the value of the trade or busi- 
ness represented by it relates back to the 
time of the decedent’s death, or the al- 
ternate valuation date if an election is 
made under Section 2032, for purposes 
of determining whether withdrawals 
with respect to the decedent’s interest in 
the trade or business equal or exceed 
50% of its value. 

In the first case above, 50% of the 
value of the trade or business was with- 
drawn computed as follows: $50,000/ 
$100,000 « 100% = 50%. The execu- 
tor would consequently void his election 
under Section 6166, thereby accelerating 
the payment of all unpaid installments. 


In the second case the executor has 
not voided his election since he has only 
withdrawn 20 percent of the value of the 
business computed as follows: $60,000/ 
$300,000 « 100% = 20%. Since the 
decedent’s interest amounted to less than 
50% of the value of the business, money 
or other property equalling or exceed- 
ing 50% of the value of the business 
could not be withdrawn by the executor. 
In fact, withdrawals from the business 
could never accelerate payment of the 
installments. 


Disposition of Business Interest 


Subsection (h) (1) (A) (ii) of Section 
6166 provides in substance that where 
in the aggregate 50% or more of the 
decedent’s interest in a closely held busi- 
ness has been distributed, sold, ex- 
changed, or otherwise disposed of, the 
privilege of paying the tax in install- 
ments terminates and the whole of the 
unpaid installments becomes due and 
shall be paid on notice and demand from 
the district director. It should be empha- 
sized that under this Subsection the 
executor must dispose of 50% or more 
of the decedent’s interest in the busi- 
ness, whereas under Subsection (h) (1) 
(A) (i) he must withdraw 50% or more 
of the value of the entire business. As 
noted above, if the estate held less than 
a 50% interest in the entire business, 
the executor could never accelerate pay- 
ment under Subsection (h) (1) (A) (i). 
Thus, if the estate owned a 40%, interest 
in a partnership valued at $200,000, he 
could withdraw the entire amount of 
$80,000 without accelerating payment of 
the deferred estate tax installments. The 























Serving as Corporate Fiduciary 
in and for 


Northeastern Michigan 


PEOPLES NATIONAL BANK 
and TRUST COMPANY | 


Bay City, Michigan 


CuHaArRLES A. CORYELL 
President | 


Epwarp W. BowEN 
Executive Vice President 
and Cashier 








PauL THOMPSON 
Vice President and 
Chairman of Trust Committee 








1136 





executor could also distribute the $80.- 
000 to a legatee or testamentary trustee, 
or heir without causing an acceleration. 
But if the legatee, trustee, or heir dis- 
poses of the money or property so re- 
ceived, Subsection (h) (1) (A) (ii) 
would be applicable to cause accelera- 
tion of the unpaid estate tax install- 
ments. By the same token, if the execu- 
tor sells the 40% partnership interest in- 
stead of withdrawing money or property 
from the business, he will cause the sub- 
section to be invoked since he has dis- 
posed of at least 50% of the value of de- 
cedent’s interest in the trade or business. 


If the interest in a closely held busi- 
ness consists of stock in a corporation, 
a withdrawal of cash or other property 
will involve a sale or exchange of stock 
unless the amount so withdrawn consti- 
tutes a dividend. In such case Subsec- 
tion (h) (1) (A) (ii) would be applicable 
to a sale or redemption of stock equal 
to 50% in value of the decedent’s inter- 
est in the trade or business, assuming 
for the moment that Section 303, which 
will be discussed later, is inapplicable. 
Subsection (h) (1) (A) (ii) would also 
be applicable to a surrender of stock cer- 
tificates for corporate assets in complete 
or partial liquidation pursuant to Sec- 
tion 331, or to a surrender of stock pur- 
suant to a reorganization described in 
Subparagraphs (A), (B), and (C) of 
Section 368(a) (1). 


Subparagraph (h)(1) however, lim- 
its the application of this restriction in 
certain cases. If an executor transfers 
the interest in a closely held business to 
a corporation solely in exchange for 
stock or securities in that corporation 
under Section 351, and immediately 
after the exchange the estate is in con- 
trol of that corporation, then for pur- 
poses of Section 6166 there has not been 
a disqualifying disposition. The term 
“control” is defined in Section 368(c) 
to mean ownership of stock in the trans- 
feree corporation possessing at least 
80% of the total combined voting power 
of all classes of stock entitled to vote 
and at least 80% of the total number of 
shares of all other classes of the then 
issued stock of the transferee corpora- 
tion. By the same token, if a part of the 
assets of a corporation qualifying as an 
interest in a closely held business is 
transferred to a corporation controlled 
by the transferor and the stock or securi- 
ties in the transferee corporation are 
distributed to the shareholders of the 
controlling corporation without a sur- 
render by the shareholders (i.e. the ex- 
ecutor, trustee or beneficiary of the es- 
tate) of any of their stock or securities, 
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then there has not been a distribution, 
sale, exchange, or disposition within the 
meaning of Subsection (h) (1) (A) (ii). 
(Treas. Reg. Sec. 20.6166-2(e) (2)). In 
other words, a “spin off” under Section 
355 and Treas. Reg. Sec. 1.355-1 is not 
a disqualifying exchange. 

A “split-off” or “split up” would also 
not result in an acceleration of install- 
ments under Subsection (h)(1). In a 
“split off” the estate, trustee or benefi- 
ciary would surrender a part of the stock 
in the distributing corporation for the 
stock in the controlled corporation. In a 
“split up” the estate, trustee or benefi- 
ciary holding the stock in the distribut- 
ing corporation would surrender all 
shares held therein and would receive 
new shares in both the distributing cor- 
poration and the controlled corporation. 
Furthermore, Subsection (h) does not 
apply to a recapitalization (Section 368 
(a) (1)(E)), or to a mere change in 
identity, form or place of organization 
of a corporation qualifying as an inter- 
est in a closely held business, however 
effected (Section 368(a) (1) (F)), or to 
a “reorganization” described in Section 
368(a) (1) (D). 

To illustrate the application of the 
50% limitation in Subsection (h) (1) 
(A) (ii) with respect to the disposition of 
an interest in a business, let us assume 
the following facts. Mr. Smith, who died 
on April 30th, 1959, owned 10,000 of 
the 15,000 outstanding shares of stock 
in the XYZ Manufacturing Corp. and 
20,000 of the 25,000 shares of the out- 
standing stock in the XYZ Selling Corp. 
Assume that each corporation qualifies 
as a closely held business under Section 
6166(c). Under Subsection (d) of Sec- 
tion 6166 interests in two or more close- 
ly held businesses may be treated as an 
interest in a single closely held business 
if more than 50% of the total value of 
each business is included in determining 
the value of the decedent’s gross estate. 
Since Mr. Smith owned 6624% of the 
manufacturing business and 80% of the 
sales corporation, the two corporations 
combined constitute an interest in a sin- 
gle closely held business for purposes of 
determining whether they meet the 35- 
50% tests of Subsection (a), and we 
shall assume that combined they exceed- 
ed 35% of the value of the gross estate. 

The manufacturing corporation stock 
was included in the decedent’s gross es- 
tate at $100 per share, or a total value 
of $1,000,000 and the selling corpora- 
tion stock was included at $25 per share, 
or a total of $500,000, for a combined 
sum of $1,500,000. In January of 1960 
the executor sells all of the sales cor- 
poration stock. Has there been a sale or 
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disposition of 50° or more of an inter- 
est in a closely held business? 

If we look at each business separately 
there has clearly been a sale of more 
than 50° — in fact all — of the stock 
in the sales corporation. Sec. 20.6166-3 
(e)(6) of the proposed regulations, 
however, says that there has not been a 
disqualifying disposition. Since the two 
businesses are to be combined and treat- 
ed as a single interest, the executor has 
only disposed of 3314% of an interest 
in a closely held business. But if the 
executor were then to sell 2,500 shares 
of the XYZ manufacturing company, 
then an aggregate of 50% of the estate’s 
total interest would have been sold, 
thereby accelerating all future unpaid 
installments of estate tax. 


Effect of Section 303 


Although Section 6166 provides for 
deferred payment of Federal estate tax 
with respect to an interest in a closely 
held business, the executor must still 
raise cash to pay that portion of the tax 
not attributable to such interest, plus the 
first installment of tax on the closely 
held business which is due with the fil- 
ing of the return with interest at the rate 
of 4% per annum. He will also be re- 
quired to meet the estate’s liability for 
funeral and administration expenses in 
addition to state death taxes which can- 
not be deferred. If the estate’s principal 
asset consists of an interest in a closely 
held business and the liquid assets are 
small in comparison, the executor will 
be in a serious predicament unless he 
can negotiate loans to acquire the need- 


ed funds. Section 303 was designed to 
alleviate this problem. 

Section 303 provides an exception to 
the general rule under Section 301 that 
a distribution by a corporation to a 
shareholder, whether in redemption of 
stock or otherwise, is treated as a divi- 
dend subject to income tax at the ordi- 
nary rates to the extent that the payment 
is made out of post 1913 accumulated 
earnings. The exception under Section 
303 provides that under stated condi- 
tions a distribution in redemption of 
stock up to the amount of death taxes 
plus funeral and administrative expenses 
is treated as being in full payment in 
exchange for the stock, and the gain is 
taxed at the capital gain rate. The gain 
would be measured by the difference be- 
tween the fair market value of the stock 
at the date of redemption and the basis 
of the stock in the hands of the estate 
(i.e. the value at the date of death or 
one year thereafter, if so elected). Simi- 
lar to the requirement of Section 6166 
(a), this provision is limited to cases 
where the value of all the stock of the 
corporation includible for determining 
the value of the gross estate is more 
than 35% of the gross estate, or 50% 
of the net taxable estate. 

The question then comes to mind as 
to whether a redemption under Section 
303 of 50% or more of the value of an 
interest in a closely held business will 
result in an acceleration of the unpaid 
installments of estate tax under Subsec- 
tion (h)(1)(A). As originally drafted 
by the House Ways and Means Commit- 

(Continued on page 1186) 
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State Street’s Message on 


DRAFTING INTER Vivos TRUSTS 


MARTIN H. WEBSTER 


Webster and Abbott, Beverly Hills, Calif. 


S A RESULT OF THE DECISION IN 
A State Street Trust Co. v. U. S.,) a 
lawyer drafting an inter vivos trust 
wherein the settlor reserves powers of 
management or serves as trustee or Co- 
trustee must draft the administrative 
powers with extreme caution so as to 
stay clear of unexpected tax results. In 
that case, decedent created irrevocable 
trusts for the benefit of his children in 
which decedent and the Old Colony 
Trust Company were named co-trustees. 
The trust instrument gave substantial 
powers to the trustees, the most vital of 
which included the following powers 
which were “in addition to and not in 
limitation of all common law and statu- 
tory authority:” 


(1) The power to invade principal 
for the ‘comfortable maintenance 
and/or support” of the beneficiary in 
the “sole and uncontrolled discre- 
tion” of the trustees. 

(2) The power “to exchange prop- 
erty for other property.” 

(3) The power to make “invest- 
ments that yield a high income or no 
income at all and wasting invest- 
ments,” the only Kmitation being the 
best interests of the Trust Fund, re- 
garding it as a whole. 

(4) The power to determine what 
to charge to income and what to prin- 
cipal “not withstanding any determi- 
nation by the courts,” specifically in- 
cluding the power to make such de- 
termination with regard to cash and 
stock dividends, and as to whether 
“deductions from income should be 
made for depreciation, amortization 
or waste and in what amount.” 

(5) Power to make distribution of 
principal in kind “at values deter- 
mined by them” (the trustees). 

(6) Power generally to do all 
things which the donor “could do if 
living and the trust had not been 
executed.” 


The District Court held that the trus- 
tees’ administrative powers, particularly 
the one authorizing the exchange of 
trust property for other property, were 
so broad as to leave decedent with “tre- 
mendous power to affect the interests of 
the life beneficiaries and remainder- 





1263 F. 2d 635 (1st Cir. 1959), aff’g. 160 F. Supp. 
877 (D. Mass., 1958). 
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This article is an edited version of a 
paper presented at the annual Tax Forum 
sponsored last May by Title Insurance 
and Trust Company of Los Angeles, in 
that city as well as San Diego, and is pub- 
lished here with its permission. Because 
of the emphasis placed by the State Street 
Trust Co. decision upon local law, the or- 
iginal paper was prepared with the spe- 
cific aim of examining California law. In 
its present form, approved by the author, . 
the article de-emphasizes the California 
flavor in favor of national appeal. 
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men,” and accordingly held the trusts 
includible in decedent’s estate under 
both I.R.C. Sections 2036(a)(2) and 
2038. 


The First Circuit Court, on the other 
hand, while coming to the same con- 
clusion, did so solely on the grounds of 
Section 2036(a) (2), thereby finding it 
unnecessary to consider Section 2038. 
In so holding, the Circuit Court felt that 
the powers reserved were such as to en- 
able the decedent to be able “very sub- 
stantially to shift the economic benefits 
of the trusts between the life tenants and 
the remaindermen.” This, said the court, 
constituted the equivalent of a right to 
designate the person who shall possess 
or enjoy the income from the property 
and thereby caused taxability under 
Section 2036(a) (2). The court declared 
that “perhaps” no single power reserved 
by the settlor as trustee would have been 
sufficient to cause inclusion of the trust 
corpus in his estate, but concluded that 
in combination they were offensively 


broad. 


Importance of Local Law 


The ntajority of the First Circuit 
judges in State Street held the powers 
taxable because they were “so broad 
and all inclusive that within any limits 
a Massachusetts court of equity could 
rationally impose, the trustees, within 
the scope of their discretionary powers, 
could very substantially shift the eco- 
nomic benefits of the trusts between the 
life tenants and the remaindermen.” 


And Chief Judge Magruder dissented 


because he could not “accept the prem- 
ise that a Massachusetts court of equity 
would consider itself impotent to super- 
vise the administration of these trusts.” 


The touchstone, then, for detecting 
the fundamental reason for the differ- 
ence in views between the majority and 
dissent in State Street was quite evi- 
dently their disparate views regarding 
the manner in which local law would 
operate on the powers in question. This 
is hardly an unusual or unexpected 
criterion for taxability, for it is virtually 
hornbook law which says (in undoubt- 
edly oversimplified terms) that state 
law creates the legal rights, and that it 
is only after the nature of the legal right 
has been determined that we can then 
ascertain the tax consequences. 


Effect of Capacity in Which 
Powers Are Exercisable 


Once a settlor determines to reserve 
some type of power over the trust after 
the transfer has been made, his expos- 
ure in one degree or another com- 
mences. Quite evidently, the settlor can 
reserve powers over the trust either as 
an individual or as a trustee. For es- 
tate tax purposes, the capacity in which 
such powers are reserved will be imma- 
terial,? even if such powers cannot be 
exercised without the concurrence of an 
independent trustee.* But for the pur- 
pose of defining the scope and latitude 
of a power in the first instance (in or- 
der, for example, to ascertain what tax 
consequences might flow therefrom), it 
is certainly important whether the pow- 
er is held by the settlor individually or 
as a trustee. 


This distinction was perceived, albeit 
somewhat forensically, by the govern- 
ment in its Brief filed in the State Street 


21.R.C. section 2038(a) (1) expressly so states, as 
do the Regulations under section 2036(a) (2) (Reg. 
Sec. 20.2036-1(b) (3)), and under section 2038 (a) 
(2) (Reg. Sec. 20.2038 (a) ). 

8See Yawkey, 12 T.C. 1164 (1949), where a power 
exercisable by a majority of three trustees, one of 
whom was the decedent, was held taxable even 
though two trustees could have exercised the power 
without the decedent’s concurrence, and even though 
the decedent could not have acted without the con- 
currence of at least one independent trustee. 
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case. Speaking of the power of the 
trustees to “exchange property for other 
property.” the government relied on 
Commonwealth Trust Co. of Pittsburgh 
v. Driscoll* in arguing that this power 
forced taxability. The Brief at page 10 
then went on to say: 


“Taxpayers attempt to distinguish 
the Commonwealth Trust case on the 
ground that the settlor there who 
retained the power was not a trustee, 
and hence not subject to fiduciary 
powers. But this Court and others 
have frequently held that it is im- 
material in what capacity the settlor 
retains the forbidden powers.” 


And thereupon the Brief chose to 
place in a footnote the following com- 
ment illustrating an awareness of the 
restraining effect which a_ fiduciary 
power has on defining its scope: 


“It may be that the decedent could 
not have substituted assets of no 
value for trust assets having value 
and thus have revoked the trusts; 
and we do not contend that he could, 
since his power was exercisable in a 
fiduciary capacity. Nevertheless it 
would seem that he could have ex- 
ercised this power so as to prefer one 
beneficiary over another and the Dis- 
trict Court correctly so held”’ (italics 
added). 


Another area where the scope of a 
power will vary with the capacity in 
which it is held is in the situation where 
the settlor individually, and not as a 
trustee, reserves control over the admin- 
istration of a trust. In such case, it is 
possible that the powers reserved to the 
settlor are on the one hand personal to 
him and held in a non-fiduciary capac- 
ity. and on the other are for the benefit 
of the beneficiaries and of a fiduciary 
character. The Restatement of Trusts, 
§185, comment c, describes this solely 
as a question of interpretation of the 
trust instrument. Comment d declares 
that if the power is solely for the benefit 
of the person holding the power, then 
the only duty of the trustee is to be 
sure whether the attempted exercise of 
the power is within the terms of the 
trust instrument. Comment e declares, 
on the other hand, that if the power is 
for the benefit of someone other than 
the holder of the power, the holder is 
subject to a fiduciary duty in the exer- 
cise of the power. 

Scott on Trusts declares at $185 his 
“belief” that ordinarily a settlor is un- 
der a fiduciary duty to the beneficiary 
in the exercise of his reserved powers, 
citing some cases. In _ jurisdictions 

450 F. Supp. 959 (D. Penn., 1943), aff’d per cur- 


iam, 137 F. 2d 653 (3rd Cir. 1943), cert. den. 321 
U.S. 764 (1944). 
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where there are no cases on the subject 
of whether powers reserved to a settlor 
are fiduciary powers, it would appear 
safest from an estate tax stan oint to 
assume that they are not fiduciary, and 
to draft trust documents accordingly. 

Just as a settlor should maintain his 
independence from a nominally inde- 
pendent trustee, so too a settlor must re- 
strict his powers so that, even if ex- 
ercised in a fiduciary capacity, they do 
not reserve unduly broad rights. A 
prominent authority® gives this illustra- 
tion: 


“Manifestly the retention of man- 
agement must not be a mere subter- 
fuge intended to confer upon the 
settlor substantial beneficial rights in 
the trust property. For example, sup- 
pose the subject matter of the trust 
were all the stock in a corporation as 
to which the settlor, upon its trans- 
fer into the trust, reserved all voting 
rights and used those rights to per- 
petuate his own continuance in office 
at a salary more than commensurate 
with his services and intended to ab- 
sorb the corporation’s entire earn- 
ings. Such a transaction would un- 
doubtedly be scrutinized closely.” 


Discretionary Powers of 
Administration 


Where a settlor specifies how the 
trust is‘to be administered, and removes 
all discretion from the trustee, no es- 
tate tax problems arise, even if the sett- 
lor is trustee, where he reserves no 
power to shift beneficial interests. Thus, 
even though state law may say that ordi- 
nary expenses of trust administration 
are to be charged to income, if the 
settlor declares that such expenses are 
to be charged to principal, no estate tax 
problems arise, even upon the settlor 
naming himself trustee. The settlor has 
chosen a particular means of adminis- 
tering the trust, and taxability should 
not arise from the mere fact that if he 
had been silent the trust would have 
been administered in another fashion.® 


Actually, the only time estate tax 
problems arise in dealing with the man- 
agement of a trust is when the admin- 
istrative powers are left to the discre- 
tion of the settlor or trustee. In this 
regard, the Restatement of Trusts, §37, 
comment a, makes it entirely clear that 
there are no restraints on the number 
or nature of the powers which the settlor 
can reserve to himself, and this should 
equally be true in prescribing the pow- 
ers of the trustee.’ 


5Nossaman, Trust Administration and Taxation 
(2 ed. 1959) at $38.11. 
®See Comment, “‘Prudent Man Investment of Trust 
Funds in California,’’ 39 Cal. L.R. 380 (1951). 
7See Davenport v. Davenport Foundation, . . Cal. 
Pp é bi e 
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NOTHEBY & CO. 


The oldest and largest firm of 
fine art auctioneers in the world, 
announce the publication in 
November of “SOTHEBY’S 
216TH SEASON” which records 
some of the fine works of art, 
many from American collections, 
which contributed high prices to 
the total of 1914 million dollars 
achieved at Sotheby’s during the 
past season. This book, there- 
fore, which contains 145 FULL- 
PAGE BLACK-AND-WHITE 
ILLUSTRATIONS, and 11 IN 
FULL COLOUR, constitutes a 
valuable and unique guide to 
current auction prices in Lon- 
don. It can be ordered now (price 
$4.95) including postage from 
SOTHEBY'S OF LONDON LTp. 717 
FirtH AVENUE, NEw York 22, 
N. Y. 


Sotheby’s representatives are al- 
ways ready to visit any part of 
the United States to advise Trust 
Officers and owners of impor- 
tant property. 
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Scene at session of Title Insurance and Trust Company’s Forum held in San Diego. 
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Where the settlor reserves discretion- 
ary powers over the administration of 
the trust in a nonfiduciary capacity, 
their scope will obviously be determined 
by the literal language of the trust in- 
strument. Where, however, the settlor’s 
reserved powers are held by him in a 
fiduciary capacity, it should be expected 
that they would be subject to the same 
legal restraints as would be imposed 
upon the powers of a true trustee. 

In this regard, the law generally is 
clear that a trustee cannot exercise his 
powers so as to self-deal,* nor can he 
sacrifice remaindermen to benefit the 
income beneficiaries or vice versa.” 
Further, a trustee has the obligation to 
make and keep property productive, and 
he will be surcharged for income he 
should have earned but did not. But 
within these limits, what is the scope of 
a discretionary power given to a trus- 
tee? And what are the estate tax conse- 
quences reasonably to be expected from 
the grant of such a power? A review 
of California law may be suggestive. 

California Civil Code Section 2269 
declares: 


“A discretionary power conferred 
upon a trustee is presumed not to be 
left to his arbitrary discretion, but 
may be controlled by the proper 
court if not reasonably exercised, un- 
less an absolute discretion is clearly 
conferred by the declaration of 
trust.” 


App. 2d. ., 215 P. 2d 467 (1950), holding that a 
valid trust was created even though the settlor re- 
served the power to advise the trustee regarding 
trust management. The rationale of the court was 
that the settlor could have named himself trustee 
without destroying the trust’s validity, and would 
thereby have possessed the same powers which the 
settlor had reserved to himself. 

SRestatement of Trusts, §170 comment h; and 
cases cited in Nossaman, op. cit. supra note 5 at 
§27.04. See also Scott on Trusts (2d ed. 1956), §§ 
170-175.25. Query the effect of a trust provision al- 
lowing self-dealing by the trustee. Mr. Nossaman 
feels there is no policy which should invalidate these 
clauses altogether (see his work at §27.06), although 
obviously where the settlor is a trustee such pro- 
visions should be eschewed if estate taxes are a con- 
sideration. 

*Restatement of Trusts, $232; Scott on Trusts (2d 
ed. 1956) §232; and Nossaman, op. cit. supra note 
5, §27.22. 


1140 


The cases establish a number of prop- 
ositions: 


(1) A trust instrument can con- 
vey “absolute” or “uncontrolled” or 
“final”? discretion. In this event, the 
only control is over bad faith or 
fraud on the part of the trustee.1° 

(2) A discretionary power which 
is not an “absolute” power will be 
subject to court control if exercised 
in an unreasonable way.!1 

(3) Conversely, the exercise of a 
discretionary power in a reasonable 
way and in good faith will not be 
subject to court control.12 

(4) There is a presumption that a 
discretionary power is not an arbi- 
trary one.13 

(5) A trustee is entitled to a pre- 
sumption of good faith.14 

(6) The grant of discretionary 
powers is to be construed strictly.15 


Farrell Estate’® involved a testamen- 
tary trust in which income was left to 
X for his life with remainder to Y. The 
institutional trustee had power in its 
“sole discretion” to invade principal for 
the “needs, care and comforts” of X. 
Upon the trustee’s determination not to 
invade principal, X petitioned the court 
for an order compelling invasion. In 
upholding the trustee’s exercise of dis- 
cretion, the court declared that even 
where the trustee has “sole discretion,” 
this is subject to court review where 
bad faith, fraud or “abuse of discre- 
tion” is found, and supported its view 
as follows: “The Restatement of Trusts 


10Campbell v. Folsom, 70 Cal. App. 2d 309 (1945); 
Canfield Estate, 80 Cal. App. 2d 443 (1947); Heard 
Estate, 107 Cal. App. 2d 225, 27 A.L.R. 2d 1323 
(1951); Horne v. Title Insurance and Trust Co., 79 
F. Supp. 91 (D. Cal., 1948); Nell v. Barnard, 24 
Cal. 2d 406 (1944); Restatement of Trusts, sec. 187 
comment j; Scott on Trusts, §§128.3, 187.2. 

llHeard Estate, cit. supra note 10; Lackmann Es- 
tate, 156 Cal. App. 2d 674 (1958). 

2Canfield Estate, cit. supra note 10; Genung Es- 
tate, 161 Cal. App. 2d 507 (1958); Marre Estate, 18 
Cal. 2d 184 (1941). 

13Calif. Civil Code §2269; Lackmann Estate, cit. 
supra note 11. 

144Campbell v. Folsom, cit. supra note 10; Fleish- 
man v. Blechman, 148 Cal. App. 2d 88 (1957); Far- 
rell Estate, 41 Cal. 2d 166 (1953). 

Canfield Estate, cit. supra note 10; Greenleaf Es- 
tate, 101 Cal. App. 2d 658 (1951); Heard Estate, cit. 
supra note 10. 

16Cit. supra note 14. 








states the general rule that ‘It is against 
public policy to permit the settlor to 
relieve the trustee of all accountability 
to the courts.’ ($187, comment k).” The 
court added a new criterion: 


“Even though it is provided that 
the trustees shall have absolute or 
unlimited or uncontrolled discretion, 
the court may interpose if the trus- 
tee does not act ‘in a state of mind 
in which it was contemplated by the 
settlor that he would act’ (comment 
j, p. 489)” (italics added). 


Do these tests create sufficient stan- 
dards so that the estate of a settlor trus- 
tee would, under a trust instrument of 
the State Street type, be able to avoid 
estate tax on the trust corpus? It is 
believed that the answer is in the nega- 
tive. 

For one thing, not all powers can es- 
cape taxability merely by reason of 
their being held and exercised in a fi- 
duciary capacity. The power to allocate 
between principal and income would 
seem to be one such power. 

Secondly, the suggestion that the ulti- 
mate crucible in which the scope of a 
power is to be tested is whether the 
trustee acted as the settlor contemplated 
he would provides no help in determin- 
ing the scope of a power where the 
settlor and trustee are one and the same 
person, and where, for estate tax pur- 
poses, we are only talking about how 
far a power may have been legally ex- 
ercised which in fact was not exercised 
at the death of the settlor. 

Finally, California Civil Code Section 
2269, and the cases decided thereunder, 
do no more in limiting the scope of a 
trustee’s discretionary power than the 
majority opinion in State Street admit- 
ted Massachusetts law was capable of 
doing. 

To determine, then, the existence of 
other criteria which might bear upon 
the estate taxability of inter vivos trusts, 
we turn next to an examination of cer- 
tain specific and quite customary ad- 
ministrative powers. 


Specific Administrative Powers 


The most frequently used administra- 
tive powers, and the ones with the high- 
est potential tax significance, are the 
power to invest, the power to sell and 
exchange assets, and the power to allo- 
cate receipts and disbursements between 
income and principal. All three, among 
others, were involved in State Street. All 
three, among others, are to be found in 
virtually every declaration of trust. 

Quite disturbingly, the majority opin- 
ion in State Street determined that even 


TRUSTS AND ESTATES 





Same ie, 





the 


ha 
bil 
col 
rec 
the 
co 


thi 


th: 
su 
stt 
St 
eff 
de 
lor 
ne 


DO DO sc batt D MB 6 


ae OS 


eo.’ 





eh 





though no single power would “per- 
haps” have been enough to cause taxa- 
bility, the combination of powers when —— : 
considered as a whole was enough to 

require inclusion of the trust corpus in You INOW/ SNTreainG 
the settlor’s estate. Such an approach 
could lead to the frustrating conclusion ; 

that analysis of local law power by 

power would be useless, on the theory BAKERSFIELD : BEVERLY HILLS 
that if the whole is greater than the 


sum of its parts, there is no point in CHICO . EUREKA . FRESNO 


studying the parts. But because State 
S is likely h found ta: 

om in “ve Trad prighagee sea GLENDALE xs HOLLYWOOD . LONG BEACH 
determine how state law views the fol- 


lowing discretionary powers found vul- LOS ANGELES ad OAKLAND 


nerable by the First Circuit. 


ecu abaeld PASADENA - POMONA > REDLANDS 


The majority opinion in State Street 


conceded that “it is not at all unusual to RIVERSIDE sd SACRAMENTO ° SALINAS 


clothe trustees with power to invest trust 


assets in other than so-called ‘legals’,” 

but strongly intimated that this power SAN BERNARDINO : SAN DIEGO 
alone would not induce taxability. What 
particularly bothered the court was SAN FRANCISCO © SAN JOSE 
what they conceived to be virtually un- 
trammelled power in the trustees to 


carry on their investment program. The SAN MATEO ? SANTA ANA 


only standard imposed was “the best in- 
a aie” aplriie oce e SANTA BARBARA + SANTA ROSA 
Massachusetts law contained nothing i 
it which could police such a vague stan STOCKTON + VENTURA - WHITTIER 
dard in a narrow enough way so that 
income beneficiaries could not be pre- 


ferred over principal beneficiaries. or apace iii 
vice versa. ae 








> 


+) 








sass teen anes soceassenntnconsnanincet 




















Power to Exchange or Sell 


In the face of the admission in the 
Government’s Brief that the power to 
exchange was not equivalent to the pow-  ; 
er to give away trust assets, it is not 3 
surprising that the First Circuit did not ‘Wie 
subscribe to the lower court’s opinion | 
that the exchange power alone justified; 
taxability, but instead fastened upon the 
theory that even if no single power was oI 


sufficient to impose taxability, the com- Wherever You Go in California 


bination of them was. 
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Power to Allocate 


In State Street, the First Circuit Court 
held that the power “to determine what 
shall be charged or credited to income 
and what to principal notwithstanding 
any determination by the courts and 
specifically, but without limitation, to 
make such determination in regard to 
stock and cash dividends, rights, and 
all other receipts in respect of the own- 
ership of stock, and to decide whether 
or not to make deductions from income 
for depreciation, amortization or waste 
and in what amount” contributed heav- 
ily to its holding of taxability. As in 
its discussion regarding investment pow- 
ers, the court conceded that powers of 
allocation were also usual ones. How- 
ever, the court here noted that the pow- 
er was not limited to cases where the 
law was unsettled. As a result the court 
concluded that the trustees were “free 
as the wind in their administration and 
management of the trusts,” without any 
external standards under Massachusetts 
law to constrain the trustees’ conduct. 

A definitive commentary’ on the 
State Street opinion took issue with the 
general power to allocate receipts being 
the cause of inclusion under Section 
2036(a) (2) but felt that the power to 
allocate one particular type of receipt, 
namely, capital gains, clearly gave rise 
to includibility under Section 2038. It 
would appear that these arguments are 
entirely valid ones. 

California’s version of the Uniform 
Principal and Income Act declares that, 


“the person establishing the princi- 
pal may himself direct the manner 
of ascertainment of receipts and ex- 
penses or grant discretion to the 
trustee or other person so to do, and 
such provision or direction, where 
not otherwise contrary to law, shall 
control notwithstanding this chapter, 
The exercise by the trustee or other 


18Gray and Covey, “State Street—A Case Study 
of Sections 2036(a) (2) and 2038,’ 15 Tax L. Rev. 
75. 


designated person, of such discretion- 
ary power if in good faith and ac- 
cording to his best judgment, shall 
be conclusive, irrespective of whether 
it may be in accordance with the de- 
termination which the court having 
jurisdiction would have made.’ (ital- 
ics added). 


It would seem that a statute such as 
this provides no confines upon the ex- 
ercise of discretionary powers of alloca- 
tion of a trustee or other person other 
than that of “good faith” and “best 
judgment.” Accordingly, it would ap- 
pear that under the State Street criter- 
ion taxability of the corpus would fol- 
low from the grant of discretionary 
powers of allocation to the settlor, un- 
less the same are limited to instances 
where the law is doubtful. In reaching 
this conclusion, one need only recall 
that the Circuit Court opinion in State 
Street conceded that a Massachusetts 
court could exert some control over the 
acts of the trustees, but only to prevent 
“utter disregard” of the rights of life 
tenants and remaindermen; and that the 
presence of these controls over extreme 
action did not prevent taxability of the 
power to take action something short 
of extreme. Moreover, one should also 
remember that the trustees in State 
Street were also held by the terms of 
the trust instrument itself to a standard 
of “good faith,” with no help to the 
estate tax question being provided 
through that limitation either. 


Recommendations 


As an advocate seeking to fend off a 
State Street-type attack upon a trust 
already in existence, there are certainly 
substantial grounds for resistance not 
only of any tax at all but of the tax 
as measured by the entire corpus of 
the trust estate.’ But it is far easier and 
eminently wiser to be cautious than to 
be brave in the face of State Street. In 


19See generally Gray and Covey, op. cit. supra, 
note 18 for some of the available arguments. 
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this vein. the following seems to be a 
reasonable list of recommendations to 
follow in counseling with persons in- 
tending to set up such trusts: 

(1) Above all, the intended settlor 
should be told that maximum safety and 
certainty from the standpoint of estate 
tax, income tax and gift tax can be 
achieved if the settlor appoints an inde- 
pendent trustee and shuns any controls 
over the manner in which the trustee 
exercises the discretions which will no 
doubt be granted to him. Also, the 
settlor should not reserve the power to 
remove the independent trustee and ap- 
point himself. 

(2) If the settlor insists upon a 
measure of control over the administra- 
tion of the trust, it would be better to 
have him serve as trustee or co-trustee 
rather than to retain such powers as 
settlor in his individual capacity. A 
power held by a fiduciary is obviously 
narrower in scope than one held in a 
non-fiduciary capacity. For the same 
reason, the grant of powers to the trus- 
tee should, in such case, eschew refer- 
ences to “sole and uncontrolled discre- 
tion,” “absolute and uncontrolled dis- 
cretion,” and the like. These terms are 
customary to trusts of this type but 
should hereafter be reserved to ones 
with institutional trustees. Where the 
settlor is a sole trustee or a co-trustee, 
the trust instrument might better refer 
to “sole discretion” or “sole discretion 
exercised reasonably and in good faith,” 
or other similar words implying a lim- 
ited scope to the discretionary powers. 
The type of language used in State 
Street, such as “In addition to and not 
in limitation of all common law and 
statutory authority, the trustees shall 
have power etc.,” should be avoided 
assiduously. 

(3) If the settlor for some reason 
wishes to retain control over the admin- 
istration of the trust in his individual 
capacity and not as a trustee, then the 
trust instrument should declare either 
(a) that the settlor holds his powers as 
a fiduciary for the benefit of the benefi- 
ciaries and not for his own benefit, and 
that the exercise of such powers shall 
be accomplished with impartiality as 
between classes of beneficiaries, in good 
faith and in a reasonable manner: or 
(b) that the settlor expressly prefers a 
particular beneficiary or class of bene- 
ficiaries. In this fashion, the fateful 
ability during the term of the trust to 
substantially shift beneficial interests 
would be reduced substantially if not 
eliminated altogether. 

(4) Where the settlor desires himself 
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appointed as a co-trustee with an in- 
dependent trustee, the obviously safe 
course woud be to vest all discretions 
having tax significance solely in the 
hands of the institutional trustee. This 
requires a careful sifting through the 
various administrative trust powers and 
adding wherever necessary the supple- 
mentary statement that the particular 
power in question is to be exercised 
solely by the other trustee. 

(5) Whether the settlor is trustee or 
merely reserves controls over admini- 
stration of the trust in his individual 
capacity, the following recommendations 
appear in order: 


(a) The power to allocate receipts 
and disbursements between principal 
and income should be given to the 
settlor (in whatever capacity he 
acts) only in cases where the law 
is not clear. 

(b) The power to sell or exchange 
should be expressly limited to trans- 
actions in which fair value is received 
in return. 

(c) The power to invest should be 
exercisable in accordance with local 
law, or at least should specify that 
impartiality be used as between in- 
come and principal. As a third alter- 
native, the settlor could specify at 
the outset what specific investment 
policy is to be followed, and even 
though it would serve to favor one 
class of beneficiaries, no adverse es- 
tate tax consequence would follow 
since no element of discretion and 
power to shift among beneficiaries 
during the course of trust admini- 
stration would be involved. 

(d) The exculpatory clause should 
be very narrowly drawn.?° 

(e) The settlor should expressly 
reserve the right to surrender one 
or more powers,?! in order that he 
might avoid the type of unlooked for 
tax result characterized by the State 
Street holding. 


(6) Probably as important as any 
single item in this list is the recom- 
mendation that form books be used with 
extreme caution. These form books are 
almost universally furnished by trust 
institutions as a service to attorneys. 
The documents contemplate the appoint- 
ment of an institution as a fiduciary, 
and are drafted accordingly. As a re- 
sult. were these forms to be used in the 
case where the settlor is the sole trustee, 


2o>The majority of the First Circuit felt in State 
Street that the fact that the trustees were admon- 
ished to act in a manner believed by them ‘“‘to be for 
the best interests of the Trust Fund regarded as a 
whole” was substantially and importantly limited by 
the exculpatory clause. As the court put it: “But 
they are immune from liability for errors of judg- 
ment however gross; their only stated liability is 
‘for their own wilful acts or defaults’.”” The implica- 
tion is obvious that a less generous exculpatory 
clause might have helped. 

“\For suggested form, see Powers, “How to Draft 
a Non-Reversionary Interest Trust,’’ 1956 So. Cal. 
Tax Inst. 257, at p. 290. Caveat note 22 infra. 
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or where he is a co-trustee but no limi- 
tations are placed upon his fiduciary 
powers, they are certain to produce ad- 
verse tax consequences unless modified 
in great detail. For suggestions on how 
State Street is to be taken into account 
in the drafting of inter vivos trusts, 
the reader is referred to an excellent 
presentation, including suggested forms, 
in an article entitled “Tax-Wise Draft- 
ing of Fiduciary Powers,” by William 
P. Cantwell in 98 Trusts AND Estates 
972 (October 1959). 


Application of State Street in 
Other Areas 


Brief mention should be made of the 
fact that State Street has application to 
other areas of tax law than the estate 
tax on the settlor’s estate. 

As to gift taxes, it is apparent that 
if a transfer is includible in the gross 
estate for estate tax purposes, such 
transfer should not in addition repre- 
sent a completed gift for gift tax pur- 
poses. No doubt, however. as to trusts 
already in existence of the type under 
discussion, a contrary position has al- 
ready been taken. Further complexities 
are to be anticipated from the fact that 
the settlor individually or in his capac- 
ity as trustee might wish to relinquish 
certain retained powers; any such re- 
linquishment might well constitute a 
taxable gift.** 

As to income taxes, there is the like- 
lihood of taxability for income tax pur- 
poses of a settlor retaining undue con- 
trols over trust administration; this 
threat had been anticipated by some 
authors well in advance of State Street.** 
Another bothersome income tax area 
lies in the possible taxation of benefici- 
aries serving as trustees with powers 

22Accord Gray and Covey, op. cit. supra, note 18, 
at p. 103. 

3See, e.g. Nossaman, “Drafting Short Term and 
Controlled Trusts—Substantial Ownership and its 


Income Tax Consequences,” 1956 So. Cal. Tax Inst. 
233, at p| 239, note 14. 


now made vulnerable by State Street; 
this threat obviously relates to testamen- 
tary as well as inter vivos trusts. 

Finally, as to estate taxes, the possi- 
bility should not be ignored of the bene- 
ficiary trustee (someone other than the 
settlor) being taxed under Section 2041 
as being the holder of a general power 
of appointment, on the theory that the 
administrative become _ the 
equivalent of a general power of ap- 
pointment under the State Street princi- 
ple. This point too was anticipated in 
advance of that decision,** and relates 
to testamentary and inter vivos trusts 
equally. 


controls 





Powers, ‘“‘How to Draft a Non-Reversionary In- 
terest Trust,” op. cit. supra note 21, at p. 291. 
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COMPENSATION OF CORPORATE 
Co-EXECUTORS 


In a thesis for the Pacific Coast Bank- 
ing School, Robert W. Miracle of Wyom- 
ing National Bank of Casper, presents 
conclusions based on 138 responses to a 
questionnaire sent to four corporate fidu- 
ciaries in each of the 50 states and the 
District of Columbia. He has tabulated 
average commissions for selected sizes 
of gross estates by states and by geo- 
graphical regions and has summarized 
the state laws and the bank policies 
regarding commissions when acting as 
co-executor. 

Mr. Miracle builds a strong argument 
for putting trust departments on a 
profitable basis and — where that has 
not been achieved — for re-examining 
policy regarding co-executorship commis- 
sions. He commends the provisions of 
the New York Surrogate’s Court Act 
in this regard, but notes that legislation 
is not the immediate answer. A corporate 
fiduciary which is dissatisfied with co- 
executorship compensation, in his opin- 
ion, should (1) recognize that in a 
co-executorship position it will perform 
the larger share of the work, (2) formu- 
late an adequate and realistic compensa- 
tion policy, and (3) “sell its convictions 
to the public.” 
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THe ESTATE PLANNING OPINION 


Its Background and Its Impact 


MELVIN F. ADLER 


Fort Worth, Texas; Executive Secretary, Standing Committee on 
Unauthorized Practice of the Law, American Bar Association 


T HAS BEEN CONSIDERED IN THE PUB- 

lic interest to require a lawyer to 
meet stiff educational tests to be admit- 
ted to practice, and once admitted, he 
is held to high standards of conduct, 
which include denial of the right to ad- 
vertise for or solicit employment. At 
all times he is subject to the discipline 
of the courts. It follows that the same 
public interest demands that no others 
be permitted to render those services 
which constitute the practice of law. 

The relationship between lawyer and 
client is highly personal, and it is con- 
fidential in the extreme; and it is fund- 
amental that the lawyer must be in posi- 
tion to and must represent his client 
with undivided allegiance. It follows 
that no corporation can be permitted to 
practice law; otherwise there would be 
a division of the loyalty owed to the 
client on the one hand and that owing 
to the stockholders of the corporation 
on the other. 

The courts have wisely refrained 
from attempting an all-inclusive defini- 
tion of unauthorized practice of law and 
have preferred to decide each case on 
its own merits. Generally speaking, 
however, it may be said that one is 
practicing law when, on behalf of an- 
other person, he applies the principles 
of law to a specific fact situation. 
Whether or not this rule will be ap- 
plied to a particular case, however, may 
depend upon the degree of legal skill 
or knowledge required. or the degree to 
which the personal, confidential, rela- 
tionship I have referred to may be in- 
volved. 

Estate planning is by no means new. 
For hundreds of years men have been 
concerned with what would happen 
after their death to their property and 
to those close to them, and the device 
of the trust has long been used to aid 
in solving the problem. Abovt a hun- 
dred years ago life insurance began 
to play a part, and this has become 

Excerpts from remarks at Symposium conducted 
by the Committee during the Annual Meeting of 


the Association, Washington, D. C., August 31, 
1960. 


1144 


more and more important as time has 
gone on. Within the past fifty years or 
so the corporate fiduciary has come im- 
portantly into the picture. 

All of these developments ante-dated 
the unauthorized practice movement. It 
took lawyers a long, long time to real- 
ize that to require years of training of 
a lawyer and high standards of conduct, 
enforced through the discipline of the 
courts, meant little protection to the 
public if at the same time laymen and 
corporations could advertise for and 
furnish legal services through the ex- 
pedient of calling them something else. 
The fact is, many lawyers had become 
so thoroughly imbued with the principle 
that they should not advertise or solicit 
that they felt reluctant to do anything 
about it. I am afraid there are still too 
many lawyers who feel the same way. 

At any rate, it was not until about 
1930 that the unauthorized practice 
movement began to take on momentum. 
It was in that year that the American 
Bar Association appointed a_ special 
committee at the instance of its Com- 


mittee on Professional Ethics and Griev- 


ances which expressed its concern with 
the growth of unauthorized practice and 
the fact that many lawyers were aiding 
and abetting and profiting from it. 
About five years later the special com- 
mittee was made a standing committee, 
hereinafter sometimes referred to as the 
ABA UPL Committee. 

Through the years, three National 
Conference groups — the Trust Institu- 
tions’, the Life Underwriters’, and the 
Life Insurance Companies’ — were cre- 
ated with repreesntatives of the Amer- 
ican Bar Association, and each has op- 
erated as a clearing house for sugges- 
tions and complaints. On the whole, 
they have functioned well. and they 
have promoted materially cooperation 
between the Bar and these lay groups. 
There have been exceptions, of course, 
but I have been so impressed by a ro- 
cent letter from Kermit Hundley, a trust 
officer at Houston, Texas, that I want to 
quote it: 


“As in all human contacts, there 
are minor areas of disagreement be- 
tween attorneys and trustmen. Occa- 
sionally one encounters extreme posi- 
tions among minority members of 
both groups. There is, however, as 
you know, a vast area of mutual un- 
derstanding and confidence existing 
between the two professions, and it 
has always been my feeling that our 
respective professions complement 
each other in a rewarding manner.” 


There has been but little litigation be- 
tween the Bar and trust institutions 
since the National Conference Group of 
Lawyers and Trust Institutions was or- 
ganized in 1940. So far as I know, the 
only cases to reach the appellate courts 
have been in Kentucky, Arkansas, and 
Connecticut. There is pending, how- 
ever, a case in Ohio, which has not yet 
been tried. 

In 1958, there ended in trial court a 
suit by the Chicago Bar Association 
against an estate planning corporation 
called Financial Planning Inc. The de- 
fendant was not a bank or life insur- 
ance agency, but a corporation hiring 
its own lawyers, advertising and solli- 
citing estate planning, and charging fees 
for the legal services furnished. To me, 
the important part of the case is the 
ruling that: 


“The contention that advice is com- 
prised merely of suggestions and is 
always subject to be reviewed by a 
lawyer is no excuse for the conduct 
of the defendant. The practice of law 
should be confined to lawyers with- 
out the interposition of unauthorized 
practioners who solicit this business 
directly or indirectly.” 


At this point, the ABA UPL Commit- 
tee felt called upon to issue Opinion A 
of 1959, which has since become better 
known as the “Estate Planning Opin- 
ion.” So far as trust institutions and 
life insurance companies were concern- 
ed, it would have been entirely unne- 
cessary, by reason of the National Con- 
ferences and the Statements of Princi- 
ples. But there was little law bearing on 
the subject, and it was thought advis- 
able that the committee should release 
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an opinion for the guidance of state and 
local committees in dealing with lay 
estate planning agencies like the one at 
Chicago. 

The opinion was released in Septem- 
ber, 1959. In November at the meeting 
of the National Conference of Lawyers 
and Life Insurance Companies at Mem- 
phis, Tennessee, the life insurance dele- 
gation announced that it would be dis- 
tributed throughout the industry, and 
they requested the ABA UPL Commit- 
tee to submit to them all complaints of 
violation of its principles by life under- 
writers or life insurance agencies. They 
said they would turn the matter over to 
the General Counsel of the company in 
question, and on the basis of past ex- 
perience, they could assure the Bar that 
he would get the offending party 
straightened out. 

The Trust Institution Conference 
Group, on the other hand, felt it de- 
sirable to issue a separate “Estate Plan- 
ning Statement,” and this was released 
recently. 

Some lawyers have raised objection 
to the Conference Group Estate Plan- 
ning Statement, but [so far as I am 
concerned,| I can see no conflict be- 
tween it and the Committee’s Opinion. 
While the Conference Statement says a 


trust institution may analyze the assets 
of its customers and discuss with them 
their problems, it is specific in except- 
ing those which involve legal advice, 
and it adds that the customer’s lawyer 
should be brought into the planning at 
the earliest practicable date. 

In the Arkansas case (Arkansas Bar 
Association v. Union National Bank, 
273 SW 2d 408) the Chancellor found 
that the bank’s advertisements had been 
of such nature that the general public 
might get the impression that the bank 
was actually advertising its legal serv- 
ices in matters of administration and 
trusts, and that its attorneys had ad- 
mitted that it was most difficult to avoid 
giving advice as to the law when con- 
sulted by customers who came to them 
in response to its advertising. 

For many years, many lawyers have 
been irrita‘ed by such advertising as, 
whether so intended or not, has the im- 
plication of inviting the public to con- 
sult the trust officer for free legal advice, 
and also that which in effect tells the 
customer that he and his lawyer should 
consult the trust officer for advice on 
how to plan the estate. | am now en- 
gaged in correspondence with banks and 
agencies which prepare advertising for 
them in an effort to persuade them to 


eliminate these objectionable features. 
My approach is that they can remove 
the sources of friction without detract- 
ing from the effectiveness of the ad- 
vertising. Unquestionably, they want the 
good will of the bar, and the trouble has 
been caused by the inclination to apply 
commercial methods to promotion of a 
service which I believe ought to be 
placed on a higher plane. 

The Committee has been surprised 
by the demand for copies of the Estate 
Planning Opinion, which has been com- 
ing in from lawyers all over the coun- 
try, and therefore feels that it has served 
a useful purpose. 


A A A 


Estate Planning Institute 


The Sixth Estate Planning Institute 
will be held at the University of Georgia 
on January 26-28. Sponsored by the 
University and the State Bar, Banker, 
Life Underwriter, and Certified Public 
Accountant groups, the Institute will 
cover Estate Planning as Related to 
Corporations, Charitable Gifts and Be- 
quests, Evaluation of Closely Held Cor- 
porations, Insurance in Estate Planning, 
and will include an Estate Planning 
Laboratory. Additional information may 
be obtained from the School of Law. 
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OST READERS OF THIS MAGAZINE 
M will have had an opportunity by 
now to study the amendment to the 
Statement of Policies of 1941 which was 
issued by the National Conference 
Group last Summer.! As this new state- 
ment is really nothing more than a 
supplement to the basic one of 1941, 
they should be read in conjunction with 
one another. 

It is hard to see how one can find 
anything to criticize in the policies that 
were originally set forth. But since the 
statements are not self-executing and 
are subject to possible varying interpre- 
tations, disagreements continued to 
arise. Although certain activities are 
generally conceded to constitute the 
practice of law, many others cannot be 
pinpointed on one side or the other of 
the line. Thus disagreements continued 
to arise. Most recently there was the 
Connecticut litigation, a case in Ken- 
tucky, and rumblings in Ohio and Mary- 
land. These culminated in the issuance 
in 1959 of the so-called Estate Planning 
Opinion? of the Committee on the Un- 
authorized Practice of the Law of the 
American Bar Association. Many trust- 
men felt that, though it was generally 
acceptable, the opinion was just a bit 
too slanted toward the lawyers’ point 
of view. The new statement brings the 
proper relationship of trustmien and at- 
torneys into better balance. 


The opinion of the Unauthorized 
Practice Committee concluded with a 
renewal of the welcome suggestion that 
future disputes among trustment and 
attorneys be referred to the National 
Conference Group. This is one of the 
purposes for which the Group was 
formed and, though it does not purport 
to be able to settle all controversies, its 
good offices are always at hand. Actu- 
ally, there are many unpublicized cases 
where its intervention has prevented 
conflicts from flaring out into the open. 

Such disputes ought not to arise be- 


IT&E, Aug. 1960, p. 718. 
®T&E, Nov. 1959, p. 1135. 
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TRUST OPERATIONS and ADMINISTRATION .... 
GEORGE C. BARCLAY 


Contributing Editor 


THE ESTATE PLANNING POLICY STATEMENT 


cause fundamentally the lawyers and the 
trustmen cannot get along without one 
another. It is absurd that all differences 
arising between them cannot be resolved 
in friendly fashion. This interdepend- 
ence was well expressed by Chauncey 
Belknap, President of the New York 
State Bar Association, in his recent talk 
before the Trust Division of the New 
York State Bankers Association in Al- 
bany. For the most part, Mr. Belknap 
spoke in lighter vein, but his remarks 
concluded on a serious note. He said: 


“Lawyers and trustmen have been 
variously described as partners, or 
members of a team, but also in some- 
what rougher terms as ruthless rivals 
for remuneration. 


“However, following the example 
set by Walter Bagehot in ‘this ‘Physics 
and Politics,’ I should like to draw 
on an analogy from the scientific 
world to illustrate the relationship of 
lawyers and trustment, as I see it. 
The biologists are interested in a 
phenomenon which they call ‘sym- 
biosis.’ This is defined as ‘the living 
together in more or less intimate as- 
sociation of two dissimilar organisms, 
where the association is advantageous 
to both, and not harmful to either.’ 


“One of the remarkable examples 
of symbiosis is the relation which ex- 
ists between the plant whose blossoms 
require cross-pollination in order to 
reproduce, and the bees which carry 
the pollen from flower to flower as 
they extract the nectar which nour- 
ishes them. 


“Do we not find in the relationship 
between lawyers and corporate fidu- 
ciaries another example of symbiosis? 
They are certainly ‘dissimilar organ- 
isms.’ Lawyers have unique privileges 
in the field of our mutual interest. 
They alone are permitted to advise 
the client in regard to the legal prin- 
ciples which govern his trust and 
estate planning, to draft the trust in- 
strument or will, to offer the will for 
probate, and to present and defend 
the accounts of the executors and 
trustees. The corporate fiduciary can 
do none of these things. 

“But the lawyer, on the other hand, 
is subject to the corporate fiduciary. 
Only the trustmen may place adver- 
tisements in the newspapers, suggest- 
ing to the public the advantages of 
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wills and trusts, and urging consulta- 
tion with a lawyer on these subjects. 

“The recent joint statement of the 
National Conference of Lawyers and 
Bankers said: 

‘The consideration of an estate 
plan requires expert and considered 
knowledge as to the investments 
and as to the way in which in- 
vestments are to be dealt with in 
an estate plan. Corporate fidu- 
ciaries through their broad expe- 
rience in relation to these matters 
are of substantial assistance.’ 
“When serving as co-executor and 

co-trustee, the corporate fiduciary is 
able to supply financial experience and 
investment research resources which 
most lawyers do not possess. On the 
other hand, the corporate fiduciary 
benefits from the usually intimate re- 
lationship between the lawyer-trustee 
and the beneficiaries. 

“Thus, if lawyer and trustman, 
recognizing their symbiotic relation- 
ship, perform their dual roles with 
mutual forbearance and understand- 
ing, their association may be, in the 
words of our definition, ‘advantageous 
to both, and not harmful to either..’ ” 


All trustmen should take these words 
to heart. We know that the attorneys 
are our friends: we need them as 
friends; and we must see to it that they 
remain so. 


CAPITAL GAINS DISTRIBUTIONS 
OF MUTUAL FUNDS 


HEN THIS COLUMN FOR THE JUNE 

1960 issue was being prepared, 
the writer did not know that almost 
contemporaneously the Court of Ap- 
peals of Maryland was deciding the 
Rosenburg case,* involving capital gains 
distributions by mutual investment com- 
panies. The decision, reversing the lower 
court, was to allocate such dividends 
distributed by the Lehman Corporation 
to the income account of the trust in- 
volved. 


The decedent died in 1934 and the 
residuary trustees under his will received 
from the executors certain shares of the 
Lehman Corporation. The will provided 


SRosenburg v. Lombardi, 160 A. 2d 601, reported 
in T&E, June 1960, p. 613. 
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for the payment of the “net income” of 
the trust to the life beneficiaries. It also 
provided that all stock dividends should 
be regarded as income. Since the Uni- 
form Principal and Income Act did not 
become effective in Maryland until 1939, 
both the lower court and the Court of 
Appeals held that its terms were inap- 
plicable to the instant case. Both courts 
also held that the fact that the Lehman 
Corporation was a closed end invest- 
ment company in the form of a corpo- 
ration did not differentiate it from open 
end investment trusts for the purposes 
of the decision. 

Beginning in 1937, the trustees had, 
on the advice of counsel. paid over all 
capital gains dividends of the Lehman 
Corporation to the life beneficiaries. In 
1957, a lower court decision in an out- 
lying Maryland County cast doubt on 
the correctness of this practice and as a 
result this proceeding was brought with 
the intention of obtaining a definitive 
decision from the Court of Appeals. 

The lower court wrote a long, well- 
reasoned opinion to reach the conclu- 
sion that the distributions ought to be 
held in the principal account. The court 
felt that the case came under the usual 
rule that capital gains realized in any 
trust account belonged to principal; that 
the will restricted the life beneficiaries 
to the receipt of true income; that the 
investment company was merely a con- 
duit for passing along the factual situa- 
tion involving the separate securities 
held in its portfolio; and that these 
capital gains distributions were in a 
forced distributions made to 
avoid their being taxed to the Lehman 
Corporation at corporate tax rates. The 
court also pointed out that under sub- 
paragraph D of Section 852 of the In- 
ternal Revenue Code, effective January 
1, 1957, an investment company now 
has the option of retaining capital gains 
and paying only a 25% tax thereon. 
which tax in turn can be allowed as a 
credit to the stockholders. Not only is 
this some confirmation of the conduit 
theory but the court asked who, if this 
option were used, “will receive the 
credit for the tax paid by the company 
and how will the increase in the basis 
of the shares affect the successive inter- 
ests of the life tenant and the remainder- 
man?” Since the Lehman Corporation 
had not exercised the option available 
to it under this amendment, the question 
was rhetorical but it does point up a 
really serious problem which could arise 
in any case where this alternative was 
used. 


On the appeal, the Court of Appeals 
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gave heed to these arguments up to a 
point but in the long run felt that it 
was bound by a 1918 decision in the 
Krug* case. Here the Mercantile Trust 
& Deposit Co. was evidently engaged in 
the business of buying and selling se- 
curities as well as in the banking busi- 
ness. It had made a profitable invest- 
ment in shares of a transportation com- 
pany. It later distributed the profit to 
its stockholders by the transfer to them 
of some of these shares. One stockholder 
was a trust under the will of Krug. The 
court's ruling was that the shares were 
allocable to income because the profit 
derived from the transaction was one 
realized “in the usual course of busi- 
ness and was in substance a distribution 
in kind of a portion of the identical spe- 
cific profits accruing to the Trust Com- 
pany.’ The present Court of Appeals 
recognized that this doctrine is an ex- 
ception to the general rule of trust law 
that capital gains are allocable to prin- 
cipal but held that the exception should 
be carried over to the cases of invest- 
ment company distributions. 

Thus the rationale of the decision is 
that the surface facts control, — i.e., 
that since investment companies are in 


. *Krug v. Mercantile Trust and Deposit Co., 133 
Md. 110, 104 A. 414. 


the “business” of buying and selling se- 
curities and in the course of their activi- 
ties are bound to incur capital gains 
and losses, these are to be considered 
together with the ordinary interest and 
dividend income as a total income 
which, when distributed to a trust, is 
income to it. 

It is hard to see how this decision 
(and those in New York and elsewhere 
which take the same view) can be justi- 
fied if any weight is to be given to the 
popular concept of what an investment 
fund really is. It is most unlikely that 
anyone investing in the shares of such 
a fund thinks that he is investing in a 
business. What he believes he is doing 
is to place an amount of money which, 
because of its relatively small size, is 
too difficult to invest separately with 
proper diversification, in the hands of 
a group of men who are experienced 
investors and who can give him through 
collective investment of his funds with 
those of others certain benefits which he 
could not realize alone. He is merely 
buying into a portfolio of securities and 
whatever sales and purchases the fund 
engages in do not constitute doing busi- 
ness in the accepted sense but represent 
the exercise of investment judgment 
from time to time. It is too bad that the 
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Maryland court could not have distingu- 
ished the Krug case on this ground. 

Incidentally, and to my mind illogi- 
cally, the court refused to apply the 
clear analogy between mutual funds 
and common trust funds on the ground 
that in Maryland common trust funds 
are governed by the Uniform Principal 
and Income Act, unless the plan pro- 
vides otherwise, and the Uniform Act 
was not adopted in that state until 1939. 
There is no clue in the opinion as to 
whether the court would have reached a 
different result had the Uniform Act 
been applicable. 


Trustees do not normally purchase in- 
vestment trust shares because of the 
initial expense and the substantial an- 
nual charge. However, such shares are 
now so widely held by individuals that 
they are certain to be found in many 
estates. If a trust is to arise from the 
estate, the trustee will be unwilling to 
accept such shares as part of the trust 
if capital gains dividends are to be 
transferred to the income account. If 
the trustee is a bank which operates a 
common trust fund there will be no 
difficulty in disposing of the investment 
trust shares and still retain the benefits 
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of diversification. But if the bank has no 
common trust fund or the trustee is an 
individual, query if it might not be held 
to have acted imprudently if it retained 
such shares? 

This leads to the conclusion that the 
problem will have to be solved by stat- 
ute and it is to be hoped that the Com- 
missioners on Uniform State Laws, in 
their current revision of the Principal 
and Income Act, will take steps to 
remedy what appears to be a serious 
defect in court made law. 


PROPOSED AMENDMENT 
TO REGULATION F 


UST AS THIS ISSUE WAS GOING TO 
J press the Board of Governors of the 
Federal Reserve System announced in 
a news release that it intends to pro- 
pose an amendment to Section 17 of 
Regulation F in the form of the follow- 
ing new sentence to be added to the 
third paragraph of subdivision (a): 

“The funds of an inter vivos trust 
revocable by the settlor and providing 
for the payment of the principal of 
the trust to the settlor’s estate at 

his death may not be invested in a 


common trust fund established and 
maintained under this section.” 


The trust fraternity had supposed 
that this issue had been settled as far 
back as 1937. At that time the then staff 
of the Board wanted to insert a similar 
provision in the original draft of Sec- 
tion 17. It was persuaded not to do so 
on several grounds but particularly on 
the ground that just because such a 
trust was revocable and. if not revoked, 
would pass to the settlor’s estate did 
not, standing alone, prevent it from be- 
ing a bona fide trust. Any number of 
examples could be and were cited where 
such a trust was the best, if not the only, 
form under which a particular person’s 
property could be satisfactorily handled. 
Trusts in such form are recognized as 
being genuine trusts under state law 
everywhere, save in those exceptional 
cases where the courts have found them 
to be illusory. It is the intent of the 
settlor, not the form of the trust, that 
makes it bona fide or otherwise. 

To mention just one such case, it not 
infrequently happens that a young girl 
will receive a lump sum of principal at 
a certain age, say 21. She is quite inex- 
perienced in financial matters and there 
is no one in the family to advise her. 
She needs a trust but she definitely must 
not have an irrevocable one. One day 
she is likely to marry and have a family 
and changes will then be required. 
Meanwhile, what should be done? The 
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answer would seem to be a trust for her 
life with the power to revoke, but for 
the first ten years such power to be ex- 
ercised only with the consent of the 
trustee. 

This arrangement protects her from 
an impecunious husband during those 
ten years. At the same time she can 
change the trust to provide for the hus- 
band and children since the trustee 
would readily consent to this kind of 
amendment. But suppose she is not 
married at the end of the ten years? 
The trust would then fall squarely under 
the ban of the Board’s suggested amend- 
ment. Could it have been originally in- 
vested in a common trust fund? If so, 
must it be withdrawn at the end of the 
ten years? It seems hardly likely that 
the Board would want to subject itself 
to the necessity of interpreting the new 
amendment in this and many other 
equally border line instances. 

Although the Board and its staff have 
always made a great point of the fact 
that Regulation F is not intended to 
affect consequences which may arise un- 
der local law, it is doubtless true that 
the Board may have jurisdiction to 
regulate to this effect despite any pro- 
visions of local law or of the facts in 
any given case, — the Board could 
have deprived perfectly bona fide trusts, 
because of their form, of the benefits of 
participation in common trust funds in 
order to ban use of such funds by a 
few trusts which it might feel were not 
bona fide. The Board decided in 1937 
not to undertake such a policing job 
itself but to leave it to the trust invest- 
ment committee of each bank to deter- 
mine the question of bona’ fides in each 
case. This was entirely sensible because 
it put the responsibility where it be- 
longs. If a trust investment committee 
is not competent to determine whether 
a particular trust is truly a trust and 
not solely a medium through which the 
settlor seeks to secure investment man- 
agement of his property, then the com- 
mittee probably is not competent to ful- 
fill any of its other duties. 

Certainly no intelligent trustees would 
encourage in-and-out accounts, or mis- 
use of the trust device as by locking a 
trustor into an irrevocable trust except 
under warranting circumstances. No1 
have they, or supervisory officials, the 
omniscience to foresee changes or con- 
ditions that the future may bring, or the 
insight to know a person’s undisclosed 
motivations. This is asking the impos- 
sible as well as the impracticable, for 
what may serve well today may become 
undesirable tomorrow for any one of a 


DECEMBER 1960 


hundred reasons. In leaving the trust 
corpus to the estate, the creator is also 
under the immediate obligation to have 
a suitable will, and the continuing need 
to keep it up to date — a highly desir- 
able situation. 

It has long been recognized that flex- 
ibility is preferable to rigidity, but the 
proposed ruling imposes a disadvantage 
investment-wise, and there is no appar- 
ent indication that such discrimination 
is in the public interest but merely 
serves to place the trust institution and 
its fiduciary beneficiaries at a competi- 
tive disedvantage. Instead of depriving 


people of trustee services — including 
the benefits of the common trust fund 
— the authorities could better serve the 
national as well as individual interests 
by encouraging such time-tested means 
of protecting property and personal se- 
curity. 

There is no time at present to go into 
all the ramifications and consequences 
that might arise if the proposed amend- 
ment were to be adopted in the form 
suggested. The Committee on Common 
Trust Funds of the Trust Division of 
the American Bankers Association will 

(Continued on page 1194) 
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New Jersey Trust and Banking 
Conference Held in 


Asbury Park 


At the 32nd annual Trust and Bank- 
ing Conference of the New Jersey Bank- 
ers Association, held in Asbury Park, 
November 16-17. trustmen heard ad- 
dresses by John B. Van Haelen, presi- 
dent, Office Methods Analysts, Inc., on 
“Solving Operational Problems” and by 
Horace E. DeLisser, president, Personal 
Affairs Institute of America on “How’s 
Your “Other Business’ — Your Personal 
Affairs” as well as talks on trust law 
and investments. Mr. DeLisser. life un- 
derwriter from Freeport, N. Y. 


Mr. DeLisser was invited to acquaint 
the members of the New Jersey Associa- 
tion with the idea of Personal Affairs 
Month,* of which he is the originator. 
He devoted the first half of his remarks 
to the 12 Important Aspects of Personal 
Affairs, as listed on the unique Check 
List, designed by the speaker and being 
distributed by the Institute. Then he 
pointed out what bankers and banking 
institutions had to gain from the adop- 
tion and activation of Personal Affairs 
Month plans in their own communities: 


1. A degree of satisfaction and 
good conscience that money cannot 
buy. 

2. A tremendous incréase in Trust 
Department designations as executors 
and trustees. 

3. An increase in 
vault business. 


safe deposit 


4. A gain in loan business. 


5. Development of an Annual Re- 
view Service by trust departments on 
a fee basis, including an objective 
audit of customers’ life insurance poli- 
cies. 


6. Emergence of a new “image” 
which will accrue to every bank and 
banking executive who wholeheartedly 
will seek to educate their customers 
and their community along these lines. 


“Give and it shall be given unto you” 
is solid 20th century good business 
practice and proven profitable business 
philosophy, added Mr. DeLisser who 
closed by citing the results obtained by 
banks in areas where they have taken 
the leadership in activating Personal 
Affairs Month programs. 


Topics and speakers for the separate 
trust session on the second day were: 
“Changes in New York Law of Interest 
to New Jersey Trustmen” presented by 
Robert M. Lovell, senior vice president. 
Hanover Bank, New York; “A Review 
of Banker-Lawyer Relationship in the 
Light of Recent Decisions” by the Hon- 





*T&E Apr. 60, p. 378; Aug. ’56, p. 693. 





Leslie Gates McDouall (left), senior vice 
president and trust officer and a director 
of Fidelity Union Trust Co. in Newark, 
N. J., was honored last month at a testi- 
monial luncheon marking completion of his 
50th year with the trust department. Presi- 
dent C. Malcolm Davis (right) reviewed Mr. 


McDouall’s career and fellow director 
Joshua Stryker, partner in the law firm of 
Stryker, Tams & Horner, presented Mr. Me- 
Douall with a commemorative gift on behalf 
of the board. Mr. McDouall is a former 
president of the New Jersey Bankers Asso- 
ciation, and served since 1950 as a charter 
trustee of Rutgers University. 





orable Adrian M. Foley, Jr., former 
Surrogate of Essex County; and “An 
Investment Policy for 1961” by Charles 
W. Buek, first vice president, United 
States Trust Co., New York. 

We are already undergoing a rolling 
readjustment, Mr. Buek said in part. 
which is partly behind us and may well 
be shallow and of moderate length. The 
outcome of the Presidential election has 
increased the possibility of deficit fi- 
nancing and renewal of inflation, but 
these will be tempered by a more con- 
servative Congress. Senator Kennedy’s 
primary mission is to make our system 
of private enterprise out-perform com- 
munism. Correctly chosen stocks will 
out-perform the averages in 1961 by a 
wider margin than usual because of 
the concentration of investment buying 
on a rather short list of companies. 
These will be the companies of invest- 
ment quality that have demonstrated 
their ability to increase earnings per 
share under prevailing conditions of in- 
tense competition. 


A A A 


e Edward Edens, Jr., vice president and 
trust officer of Bank of the Southwest, 
Houston, spoke at the Advanced Under- 
writing Seminar sponsored by the Lin- 
coln Liberty Life Insurance Company on 
October 17. Topic was “Estate Creation, 
Preservation and Distribution.” Mr. 
Edens also participated last year. 
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N A BULLETIN TO HIS SALESMEN RE- 

leased just after the November elec- 
tion, a general agent for one of the life 
insurance companies said: “If your man 
was elected, support him! Dig in and 
earn the money it’s going to take to do 
it. But if your man was defeated, dig 
in anyhow. You'll have to, you know, 
if only to support yourself. And, as 
neither candidate promised us a free 
ride, if we all do a good job at self- 
support, I have a hunch the country’ll 
do all right too.” 

He also said a good place to start dig- 
ging is “among the still too many close- 
ly held businesses that have no ad>- 
quately funded buy and sell agreement 
between the owners.” I’m not sure of 
his “still too many,” but I have ob- 
served that trouble frequently follows 
the death of an active stockholder in a 
close corporation, when there is no 
well thought out and funded agreement 
to keep control of the business in the 
hands of the survivors. What can hap- 
pen is illustrated in a story I picked up 
from a member of the Million Dollar 
Round Table — the story, incidentally. 
of a sale he didn’t make. 

He said he had just spent the morn- 
ing with a lawyer who was trying to 
protect the interests of a widow. Her 
husband had helped build and owned a 
fourth of a small corporation that had 
paid him an excellent salary, which 
stopped after his death. No dividends 
had ever been paid, and the surviving 
owners didn’t feel that any could be 
paid for a long time to come. 

A year or two earlier, the salesman 
had suggested a buy and sell agreement 
that would take the heirs out, if one of 
the four owners died, and give the sur- 
vivors a free hand. The business was 
growing, it’s credit position was fairly 
tight, and it seemed essential to plow 
back all they could. 

From the first, he said. all four men 
were interested — but getting them to- 
gether was a headache. When they fin- 
ally got down to specifics, the man who 
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TEMPORIZING ON A BUY-SELL AGREEMENT 


later died (whose widow I’ve just men- 
tioned) brought up an objection that 
stopped negotiations cold. Dave, to give 
him a name, did the selling. The others 
knew costs and production, and they 
were doing a job that held customers; 
but Dave got them the customers to 
hold. For this he had always drawn 
much the largest salary paid any of 
them. 


At this point, however, he said that 
salary was no longer the answer. He 
wanted 51 per cent of the stock. To 
this his three associates gave him an 
emphatic No — and that’s where the 
buy and sell agreement hung up. The 
salesman told them, with the firm’s law- 
yer backing him up, that they were 
making a serious mistake — that they 
should protect themselves while they 
were settling who should own how 
much. He said if they had a mess on 
their hands then, it would be much 
worse if one of them died. Even Dave 
agreed — but they did nothing about 
it, either. 


Eventually, the salesman and the law- 
yer put together what they considered 
an answer; maybe not a permanent so- 
lution to the problem, but one that 
would give all of them a reasonably fair 
break for a few years. They suggested: 


1. Give Dave $100,000 in deferred 
compensation, payable $10,000 a year 
after his retirement. 

2. If he dies before retirement, then 
make these payments to his wife (or 
heirs). 

3. If he retires, but dies before he 
has received all 10 payments, continue 
them to his family. 

4. To be sure the corporation can 
stand this pay-out, insure Dave’s life 
for $100,000, with the corporation 
named as beneficiary. 


Under this arrangement, at Dave’s 
death, $100,000 would come in as a tax- 
free addition to surplus, while payments 
made to Dave after retirement or to his 
beneficiaries after death would be de- 
ductible. Assuming no change in the 
corporation’s tax rate, it would pay out, 










net, only $48,000 — leaving a cushion 
of $52,000 (less premiums paid for the 
insurance) to help offset Dave’s loss to 
the business, if he dies prematurely. 

If Dave lived, then the cash value of 
the life insurance would make a sub- 
stantial contribution to surplus, and 
could, if necessary, be used to fund his 
retirement income. ; 

It was recognized that as the total of 
premiums paid built up, the $52,000 
cushion would become self-deflating; 
but everyone agreed that the longer 
Dave’s loss was deferred, the less it 
should cost the corporation. In a few 
years, it should have a much better cus- 
tomer spread, and its capital require- 
ments would be stabilized. After that, 
the problem would be more one of 
holding what they had — less of fight- 
ing for new accounts and medicating 
financial growing pains. 

Along with this deferred compensa- 
tion, a buy and sell agreement was to 
be implemented, and the salesman says 
he’s convinced they intended to buy the 
whole package, but “when most of the 
wrinkles had been ironed out, we ran 
into their bustest season, and it didn’t 
seem possible to get them all pinned 
down at the same time.” 

Dave was killed by a steel beam that 
fell while he was being shown around a 
new building a customer had under con- 
struction. The surviving owners were 
fortunate in finding a man with a great 
deal of drive — and a surprising knowl- 
edge of their field — but he didn’t 
come cheap, and he has no money with 
which to buy any of Dave’s stock from 
his widow. The others would like to 
buy it, but she doesn’t want to sell, ex- 
cept for cash, and close to every dollar 
they have is locked up in the business. 

The salesman says: “Give them three 
to five more years and [| think they'll 
be in good shape — but I honestly don’t 
see how they can pay Dave’s widow a 
dime right now, and she could use a lot 
of dimes.” 

I understand a compromise settlement 
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was made: the widow accepted less than 
she wanted, but got more than the sur- 
vivors wanted to pay; and the terms of 
payment satisfied neither side. This is 
too bad. With a little more push from 
the salesman, or if the four owners had 
been a little more concerned about the 
immediacy of their problem, the ball 
would have taken a straighter bounce. 


Keeping Aunt Clara 
Out of Their Hair 


I know several owners of successful 
businesses who went through some 
rough years getting established. Often 
they were able to hang on only because 
some friend or an indulgent relative 
believed they could make it, and put 
up the money to carry them. 

It’s more or less standard practice for 
men who are fortunate enough to have 
backing of this sort to insure their lives 
in favor of their sponsors. I imagine the 
life insurance companies have thou- 
sands of these policies in force; but 
here’s an instance of credit insurance 
in reverse. 

Two young men are building up a 
sales and service business, on the prem- 
ise that if their service is good enough, 
the sales will come — and that’s the way 
it seems to be working out. Most of the 
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capital they’re using comes from a well- 
to-do and somewhat eccentric uncle of 
one of the partners. He charges no in- 
terest on the money he’s loaned them; 
instead, he has the title of treasurer, is 
on the payroll for $50 a month, and 
spends most of his Saturdays plus an 
occasional evening keeping the books. 

When the partners went to a friend 
of mine to get $15,000 of insurance on 
their treasurer’s life, he says: “I thought 
they were playing safe — that if their 
backer died, they wanted at least that 
much working capital they could count 
on.” 

He was wrong. “If Uncle Jim dies,” 
his nephew said, “we want to be sure 
we have enough money to pay off every 
dollar we’re into him — and that'll run 
from twelve to fifteen thousand.” Then 
he added, “We wouldn’t want to owe 
Aunt Clara a dime.” 

The salesman says: “I’ve met Aunt 
Clara, and I can’t say I blame them.” 


Two Executives, Circa 1916-1960 


In 1916, an uncle of mine was paid 
a salary of $400 a month — $4,800 a 
year. He was a capable man, and I’ve 
always understood he had one of the 
best jobs in his field. 

Today, I happen to know that a man 
who holds down an almost exactly com- 
parable job — same type of business, 
same type of work -— is paid $18,090 
a year. And his salary is not the full 
difference. 

In 1916, that $4,800 was the total 
compensation package. Today, the $18,- 
000 man gets additional benefits that 
would run to a lot of money, if he had 
to pay for them himself. 

He'll retire at 65 on half salary — 
with the option of taking a little less 
and having it continued to his wife, if 
she outlives him. He has $18,000 of 
group life insurance. If he or any of 
his immediate family is hospitalized, all 
or most of the bills will be paid for 
him. And he has insurance against the 
catastrophic accident or illness that 
might break him. Except for an almost 
token contribution he makes, all of this 
is paid for by the corporation that em- 


ploys him — supplemental benefits for 
which the cost is a deductible business 
expense. 


In 1916, few of these benefits were 
available in their present form; but if 
they had been, my uncle couldn’t have 
paid for them out of his $400 salary — 
and I’m sure it would not have occurred 
to his employer to buy them for him. 

Of course it cost my uncle less to 
live. His three-bedroom apartment rent- 





ed for a modest $55 a month; he had 
no car; subway rides were a nickel, and 
if he watched for excursions he could 
take the whole family to Atlantic City 
for peanuts; several good cuts of meat 
could be had for 25 cents a pound; and 
a man was over-tipping if he left the 
waiter 10 per cent. It was all very rea- 
sonable — but there was never much 
left at the end of the month. 

I don’t know what would have hap- 
pened if he had lived to retire. An an- 
nuity of $200 a month would have cost 
him at least $25,000 — so the price tag 
might just as well have been a quarter 
of a million. As it was, he died in his 
late 50’s — sitting at his desk. It was 
unexpected, also inexpensive. His widow 
sold his books and as much of their 
furniture as she could find buyers for, 
had something over $4,000 left. With 
that dowry, she went to live with their 
married daughter. 

The same tax laws that make it difh- 
cult-to-impossible to pile up much per- 
sonally owned capital have opened up 
some terrific bargains in future security 
for the salaried man — and for the 
cwner who is also on the payroll. 

That 1960 executive’s pension is be- 
ing paid for with dollars that cost his 
employer 48 cents; but they’re dollars 
he'd have to earn at least $1.50 to 
match, if he were buying his security 
out of his own income. And the same 
comparative price tag is tied to all em- 
ployer-paid-for protection he has in ad- 
dition to his pension — group insur- 
ance, hospitalization, major medical — 
and to still other benefits his employer 
has not yet made available to him. 

I was talking about these 48-cent dol- 
lar bargains with the owner and active 
head of a closely held business. I said 
they are worth so much to employees, 
some people call them paternalistic. 

“On top of the usual group and hos- 
pitalization insurance, we have both 
pension and profit sharing trusts in our 
setup,” he told me. “I figure that for 
every forty-eight cents of company 
money credited to my share in these 
trusts, I’ll receive future benefits, that 
won't be taxed to me until I get them, 
it would cost me $2.72 to buy on my 
own.” 

Then he added, “Maybe this is pa- 
ternalism — but I know our employees 
are getting a real bargain — and so 
am I. None of them will ever endow a 
string of hospitals — but when it comes 
to financial independence for himself 
and for his family, the man who sticks 
and does a job for us is better off than 
he’s ever been.” 
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N NOVEMBER 18TH AND LOTH THE 


Practising Law Institute held a 
two-day forum: Pensions and Deferred 
Compensation Plans for Close Corpora- 
tions, at the Statler Hilton Hotel in New 
York City. The forum was under the 
able chairmanship of Denis Brandon 
Maduro, a New York attorney who has 
specialized in this field for a good many 
years. The attendance was close to 500 
and consisted principally of attorneys 
and accountants with a scattering of 
trust officers, insurance salesmen and 
actuaries. 

The first day of the forum was devot- 
ed to Qualified Pension and Profit- 
Sharing Plans with particular reference 
to the close corporation. Broadly the 
problem was to examine the circum- 
stances under which one or more major 
stockholder-executives could benefit sub- 
stantially from a pension or profit-shar- 
ing plan established by the closely-held 
corporation. Although the whole panel 
of twelve members participated in the 
unrehearsed, off-the-cuff discussions the 
15-minute expositions of the first day 
were given by Jean M. Lindberg (As- 
sistant Vice President of the The Chase 
Manhattan Bank), Roger Vaughan 
(Senior Staff Member of Industrial Re- 
lations Counsellors Service, Inc.) and 
the writer of this column. An_attrac- 
tive feature of the forum was the pres- 
ence on the panel of Samuel Alexander 
and James G. Carey (Chief and Asist- 
ant Chief of Pension and Exempt Or- 
ganizations Groups of the Internal Rev- 
enue Service). These gentlemen were 
asked to comment — no holds barred 

on the 15-minute expositions and 
were available to answer the numerous 
questions asked by panelists and, in 
writing, by members of the audience. 

It is impossible in this limited space 
to summarize the significant items of 
the lively debates that were a feature of 
this forum. Attorneys responsible for 
advising clients who are major stock- 
holders in close corporations must have 
spent a very profitable two days. 
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PENSION and PROFIT SHARING DIGEST .. . 
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WHEN TO INSURE A RISK 


The second day was given over to a 
discussion of (i) Group Insurance 
Fringe Benefits (Morris H. Wilson, Vice 
President, Equitable Life Assurance So- 
ciety), (ii) Split-dollar Insurance 
(David Stock of Ehrich, Stock, Valli- 
centi, Leighton & Holland), (iii) Quali- 
fied Stock Bonus Plans (Sherwin Kamin 
of Hays, Sklar & Herzberg, and S. 
Franklin Burford of Davis Polk Ward- 
well Sunderland & Kiendl), (iv) De- 
ferred-Payment Employment Contracts 
(George Byron Gordon, Director of Ad- 
vanced Underwriting Services, Mutual 
Benefit Life Insurance Company, Jule 
E. Stocker, Associate Counsel, Equitable 
Life Assurance Society, and S. Franklin 
Burford), and (v) Estate Planning 
(John-R. Lindquist of McDermott, Will 
& Emery, Chicago). The writer under- 
stands that many of the points brought 
out in these 15-minutes expositions and 
in answer to the Chairman’s questions 
were receiving their first public discus- 
sion. 

It will have been noticed that the 
fringe benefits consisting of in-service 
death benefits (outside the pension 
plan), sick pay, hospitalization and 
major-medical coverage, were assumed 
to be provided through group insurance 
contracts. There was insufficient time to 
discuss a less common, but valid. ap- 
proach to these coverages through di- 
rect payment by the employer. The real 
question at issue here is whether the 
employer with x employees is paying 
unnecessarily for coverage of an almost 
non-existent risk, or whether the costs 
of insurance are well worth paying. 

The layman is frequently clear in his 
mind about the magnitude of a risk he 
wishes to insure himself agairist. But 
it is rarely that he tries to think the 
matter through to understanding why 
the insurance company can reliéve him 
of his risk in exchange for a given 
premium. While he vaguely realizes that 
the insurance company (like a gambling 
casino) stays in business because it 
aggregates a “large” number of risks, 





he seldom wonders how large the insur- 
ance company must be before it feels 
complacent about the improbability of 
its profits being absorbed by a “run” 
of claims. 

Actually, however, the calculus of 
probabilities is well adapted to provid- 
ing accurate answers to the questions 
hinted at above. The simplest case is 
that of a group of males whose average 
probability of death within the next 
12 months is, let us assume, .006, or six 
per thousand, corresponding to an aver- 
age age of 50. Consider an insurance 
company with several Group Life con- 
tracts which, when aggregated, produce 
a group of 1,000 males each covered 
for a unit sum insured — the unit be- 
ing $1.000, or $10,000, or any other 
collar figure. The company “expects” 
six claims next year but probability 
theory* shows that in two years in every 
100 there will be a “run” of 12 claims 
or more. In those two years the insur- 
ance company will have to pay twice 
the amount of claims it budgeted for. 

But how about a larger insurance 
company? A company with 10,000 
males covered -will “expect” 60 claims 
and would suffer 120 less often than 
six years in a million million years.+ 
But in two years in every hundred it 
would have to pay claims on 77 or 
more deaths. 

Finally, if a new insurance company 

or an employer that decides to self- 
insure its employees’ in-service death 
benefits has only 100 males in the 
group, it “expects” six-tenths of a claim 
year (ie., 3 claims every 5 
years). Nevertheless in two years in 
every 100 it will have to pay 3 or more 
claims: in four years in every 10,000 it 
will have to pay on 5 or more claims. 

Reviewing these figures we note that 
where the probability of a given claim 
is small (e.g., .006) and the claim it- 





every 


*And E. C. Molina’s Poisson’s Expoential Bi- 
nomial Limit (van Nostrand, 1942). 


+Note that “catastrophes” are excluded. The 
deaths are supposed unrelated. 
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self is large (e.g. $10,000) an employer 
with less than 100 employees may pre- 
fer to use an insurance company to 
cover the risk of unduly large benefit 
payments in a year. Once the employer 
has as many as 1,000 employees the 
risk of a run of unrelated claims is no 
longer the reason why he should seek 
insurance coverage. 

The foregoing considerations only 
apply where the risk of an individual 
claim is very small while the claim itself 
is relatively large. The degree of risk 
is mate.ially reduced once the proba- 
bility of a claim is large and the aver- 
age claim is small. In such a case the 
only risk is that of an excessively large 
claim from a single individual. 

A concrete example is provided by 
hospitalization and major-medical ex- 
pense plans. In a fairly large experience 
recently analyzed the probability of an 
individual employee claiming within the 
year (on behalf of himself or his de- 
pendents) was .2, or one in five, and 
the average claim per employee claim- 
ant was $250. If we ignore all “major”- 
medical claims in excess of $1,500 — 
or, rather, if we classify such claims 
(which, by coincidence, occurred at the 
rate of 6 per 1,000 in the experience 
mentioned) among the “risky” death 


benefit claims — the result of applying 
probability theory** is shown here. 
Number of years in every 1000 


that claims would exceed mul- 
tiple shown in employee 


Claims expressed 
as multiple of 


expectation group of: 

10 100 1000 
$209 2 329 241 22 
130% -...... 296 161 2 
140% -...... 267 103 
10% 241 63 
200% 153 2 
em 55 
a a 


Thus, for example, with 10 employ- 
ees we “expect” 2 (i.e., 10 times .2) 
claims and each averages $250, a total 
of $500. However, the Table shows that 
in 153 years out of every 1,000 (i.e., 
1 or 2 years out of 10) the claim total 
would exceed 200% of $500, or $1,000. 
On the other hand in the case of an 
employer with 100 employees, claims of 
200° or more of expectation (which 
latter would be 100 times .2 multiplied 
by $250, or $5,000 a year) would only 
occur 2 years in every 1,000 — or hard- 
ly ever. The most that such an employer 
has to fear as a common occurrence is 
claims of up to 150% of expectation 
(namely, up to $7,500 a year). 

"Wier tee technically-minded we mention that the 
individual central second moment was 65 10° and 


the third 3210°% A Gram-charilier series was used 
to compute the probabilities. 











Remember that in all this the claim 
level over a long sequence of years 
should approach the “expected” amount 
relatively closely no matter how small 
the employee group. It is the “odd” ex- 
pensive years we have been considering. 

An interesting point emerges from 
the above table. Our experience indi- 
cates that the group hospitalization 
“tabular premiums” of some mutual life 
insurance companies include a 20% 
margin for “average” dividends, after 
allowing for insurance company ex- 
penses and taxes. This suggests that, 
with claim rates of the type illustrated, 
the insurance company is 98% certain 
of returning some part of its 20% divi- 
dend margin in the case of employee 
groups of 1,000 or more. But with 
groups of 100 two years’ dividend load- 
ing will be absorbed (i.e., the claims 
will be 140% or more of the “expect- 
ed”) 103 years in every 1,000 (1 in 10). 

The above illustrates very clearly why 
group hospitalization coverage of large 
groups (say 1,000 and over) is a “col- 
lect and return” business for the insur- 
ance company. It shows, too, why the 
smaller employer may be well advised 
to insure his employees unless he has up 
to three years’ “average claim” available 
in the form of surplus. 
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GROWTH AND Profits AHEAD 
FOR CHEMICAL INDUSTRY 


In 1960 the chemical industry has 
again demonstrated the strong rate of 
growth which has been characteristic 
of it since World War II. While growth 
in production was not as vigorous as 
in 1959, it nevertheless was well in ex- 
cess of the previous year. After the 1958 
recession output increased in 1959 by 
nearly 15%, as measured by the pro- 
duction index for chemicals and allied 
products. It is now estimated that vol- 
ume production for 1960 will rise 7.6% 
over 1959, which is still an excellent 
rate of increase. For the decade ending 
in 1960, production has shown a gain 
of 65%, cr an annual rate of growth 
equal to 5.1°%, which compares with an 
increase in national production in the 
same period of 30% or an average an- 
nual rate of 2.7°7¢. Thus chemical pro- 
duction has far outpaced growth in the 
national economy. 


For certain segments of the industry, 
particularly in the petrochemical field, 
the rate of growth has been even greater. 
For example, plastics production has 
increased 170°% in the ten year period 
ending in 1960, and synthetic fibers 
have shown an even greater growth with 
a gain of about 300% through 1960. 
The chemical industry has been stimu- 
lated by a trend toward use of these 
synthetic materials which are mostly de- 
rived from petroleum and natural gas. 
This trend toward synthetics may even 
accelerate in the future as natural 
sources of raw materials become scarcer 
and population increases. 

The three major plastic materials be- 
ing produced are polyethylene, vinyl 
plastic, and polystyrene. Polyethylene is 
an example of a material that has grown 
tremendously in volume, with 1960 out- 
put expected to reach 1.4 billion pounds 
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vs. 81 million pounds in 1951. A few 
years ago it was believed that over- 
capacity would develop in this product 
as the result of what appeared to be 
overly ambitious expansion plans of 
producers. However, optimism on poly- 
ethylene markets has been justified and 
growth in this product is expected to 
continue at a rapid rate. Last year its 
output recorded a gain of 16.5% over 
1959. Vinyl plastic, now second in vol- 
ume, has grown from 477 million 
pounds in 1951 to an estimated 1.23 
billion pounds for 1960. 

There is little evidence to indicate 
that the rate of growth in chemicals is 
slowing down. On the contrary, based 
upon capital spending plans for the 
major companies, 1960 outlays are ex- 
pected to be second only to the record 
year 1957. Preliminary estimates for 
1960 now indicate a total of $1.6 bil- 
lion on new facilities, against $1,275 
million last year and $1,724 million for 
the record year 1957. Some major com- 
panies have announced plans for 1961 
which now indicate capital spending at 
least equal to this year’s total. 

In general, prices for chemicals and 
allied products have remained virtually 
unchanged since 1951 at which time 
they were about 10% over the average 
for 1947-49. In 1959 they averaged 
109.9% of the 1947-49 level and for 
1960 the estimated average will be 
about 110.3°¢. Prices for industrial 
chemicals have increased somewhat 
more than for all chemical products and 
for 1960 are expected to approximate 
124.5°% of the 1947-49 average. This 
compares with an average for 1959 of 
123.8%. Prices for all commodities in 
1959 was 119.5% of the 1947-49 aver- 
age and for 1960 it has continued un- 
changed. 

With prices generally stable in the in- 
dustry over the past decade, costs have 
been rising and placing pressure on 
profit margins; this has been particu- 
larly noticeable in 1960, with the prin- 
cipal item a rise in labor rates. For ex- 
ample, in 1951-61 average industry 
hourly earnings rose from $1.63 to an 
estimated $2.50 for 1960, or 52%. In 
1960 hourly wages rose another 4% 
over 1959. Even though: the chemical 
companies enjoy a considerable degree 
of automation, the labor factor is still 
important, since wages and salaries con- 
stitute approximately 27% of sales. 

The strong growth rate is indicated by 
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the composite statement of seven lead- 
ing companies, Allied Chemical, Amer- 
ican Cyanamid, Dow, duPont, Hercules 
Powder, Monsanto and Union Carbide. 
In 1951 these seven leaders had total 
sales of $4,266 million and for 1960 the 
estimate is $6,900 million, a rise of 
60%. Reflecting the slowdown in gen- 
eral business this year, the sales gain 
over 1959 of this group is expected 
to be held to about 3.5%. Even though 
volume is up considerably, certain price 
reductions, mainly in synthetic fibers, 
have limited sales gains. 
The rise in earnings for the same 
companies in 1951-60 was at a greater 
rate than its sales, with 1951 profits at 
$416 million (excluding duPont’s earn- 
ings from General Motors) and then 
climbing to an estimated $690 million 
for 1960 or 65% for the ten year pe- 
riod. Profits as a per cent of sales were 
virtually the same, being 9.7% in 1951 
and an estimated 9.9% this year. Profit 
margins, however, in 1960 are ex- 
pected to be below last year as measured 
by pre-tax income with preliminary in- 
dications of approximately 18.9% of 
sales compared with 21.4% in 1959. 
This indicates a squeeze on profit mar- 
gins, largely due to higher labor costs 
with no compensating price increases in- 
dicated by various industry indices. 
Consequently, 1960 net income is esti- 
mated at about 7% below 1959. 
In summary. even though sales growth 
in 1960 has slowed considerably and 
industry profits are expected to decline 
moderately from 1959 levels, there is no 
evidence to indicate that a rapid rate 
of growth for the chemical industry will 
not continue. Resurgence in general 
business would again accelerate growth 
rate of the industry, and undoubtedly 
profit margins would again widen with 
a corresponding gain in earnings. Com- 
petition is intense and while admittedly 
there is some overcapacity, this excess 
capacity is needed to take care of any 
spurt in demand. Price cutting has not 
been prevalent and in the next period 
of rising consumption it is possible that 
prices will show some moderate gain. 
It is therefore believed that chemical 
cquities, which in most instances are 
selling well below their high prices in 
1960, offer an opportunity to invest in 
an industry which has well above aver- 
age profit potentials for the long term. 
RESEARCH DEPARTMENT, 

HARRIS, UPHAM & CO. 
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RestricteD ROLE For GoLp? 


The hot glare of publicity focussed on 
this country’s steadily worsening gold 
position over the past year has brought 
forth a rash of comments and sug- 
gestions unprecedented since President 
Roosevelt’s 1933 abrogation of the gold 
clause and revaluation of the Treasury’s 
buying price. 

The situation, as it affects our dimin- 
ishing store, which serves to settle defi- 
cits in international trade balances and 
as a base for our circulating currency, 
remains unresolved at the moment but 
it is apparently showing some betterment 
in line with the narrowing of interest 
yields between this country and Europe 
where both Great Britain and West 
Germany have marked down bank rates 
substantially. Improvement in the dol- 
lar’s exchange position and the renewed 
stability of the London free gold market 
may be portents of the beginning of the 
end of the outflow of “hot money” from 
the United States. Even so, the incoming 
administration wil’ have to tread a 
cautious fiscal policy if it is to pre- 
serve an even keel and avoid resumption 
of the outward movement. 


Against this background comes the 
recent suggestion to the Investment 
Bankers Association of America by 
Henry C. Alexander, chairman of the 
board of Morgan Guaranty Trust Co. 
of New York, that the 25% gold back- 
ing for our circulating currency be done 
away with, making our gold stock’s sole 
role settlement of international deficits. 
His development of this theme is quite 
plausible and logical. Monetary scholars 
have questioned for many years the need 
for expressing central bank reserve re- 
quirements in gold or foreign exchange 
because these requirements _ illogically 
make the domestic money supply a 
charge against international reserves. 
Likewise, if our citizens are prohibited 
by law from holding monetary gold, 
why should it be held for a purpose for 
which it cannot be used? Also cited by 
Mr. Alexander is his belief that there 
is no way for a return to full domestic 
gold convertibility as known prior to 
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1933 and also that United States resi- 
dents should be debarred from holding 
gold anywhere in the world. 

Most startling of his comments, how- 
ever, is perhaps the following: “Sound 
money is well-managed money, honestly 
managed money, wisely managed 
money; and we will get it by having 
sound, honest, wise monetary author- 
ities and sound, honest, wise fiscal and 
economic policies. We will not get it by 
submitting to the automatic, unreason- 
ing operation of a gold coin standard 
with full convertibility here at home. For 
all the reverence still paid to it, did that 
standard actually work so well? It was 
supposed to stabilize, but we had the 
wild boom of the 1920’s and the deep 
depressions of the 1890’s and _ the 
1930's.” 

If the past is the best guide to the 
future, let us look at the record of man- 
aged money since 1933 which has been 
far from good. Admitting the costs of 
the World War and Korea as substan- 
tial contributing factors, the dollar has 
nonetheless declined steadily in buying 
power due to budget deficits and 
monetization of debt, in spite of the 
fact that our monetary authorities in 
the same period can be said to have 
merited, on balance, the adjectives 
“sound, honest and wise.” Hence, this 
“management” has not protected holders 
of fixed-dollar stores, who are either 
unsophisticated or unable to do so, from 
suffering impairment of their savings 
or standard of living. Why should one 
have confidence that the record cf this 
decade will be better than that of the 
past quarter century if all restraints 
upon the amount of currency in circu- 
lation are removed ? 

By the same token, even if we choose 
to bury our heads in the sands of self- 
delusion, Mr. Alexander admits that 
some code of rules to be followed by 
governments as a substitute for gold 
must be brought into being. Our citi- 
zens may be content to follow the herd 
blindly but there is no such compulsion 
upon financial realists elsewhere who 
are guided by facts rather than theories. 
Suggestions leading to outright fiat cur- 





rency seem ideally designed to speed 
renewed distrust of our ability and 
willingness to maintain a hard dollar, 
especially at this time between ad- 
ministrations. 

The fact that booms and depressions 
occurred under a convertible gold stand- 
ard is hardly strange: a gold standard 
merely stipulates a fixed valuation for 
the unit of exchange and does not 
guarantee an unvarying level of business 
activity any more than does the absence 
of a fixed standard of exchange. Al- 
though much has been made of the 
trend toward less severe swings in eco- 
nomic indices in recent years for vari- 
ous reasons, most importantly due to 
the philosophy of governmental inter- 
vention, lack of monetary restraints 
might, in extreme circumstances, pre- 
sumably be a precursor to sheer panic. 

Even during these years of declining 
dollar values under the 25% gold back- 
ing, there has been a large inflation and 
it is logical to surmise much more if 
this rein is removed. It will not be pos- 
sible to avoid renewed outward gold 
movement if there are no checks upon 
government spending. 

When a leader of the financial world 
expounds such sentiments, they com- 
mand widespread respect and attention 
and it will be interesting to note their 
echoes or implementation in coming 
months in the policies of the Kennedy 
Administration. It is to be hoped that 
they will not be avidly seized upon by 
extremists as a “painless” means of 
financing a full-scale program of cradle- 
to-grave social benefits, however. 


Mip-CoNnTINENT TRUSTMEN 
Await SIGNS OF RECOVERY 


The recent opportunity afforded this 
department to exchange opinions with 
many of the trustmen from nineteen cen- 
tral states at the Mid-Continent Trust 
Conference in Chicago was, as always, 
stimulating and informative. A change 
of locale and contact with new view- 
points always spark discussion and of 
this there was full measure. 

Without intent to belabor the impli- 
cations of the recent presidential elec- 
tion, it was nevertheless encouraging to 
sense at first-hand the general conviction 
that Mr. Kennedy wou!d probably turn 
out to be far less to the left than his 
party’s platform and his free-wheeling 
campaign oratory. The main mental 
reservations in this regard had to do 
with the degree of influence which his 
Neo-Keynesian advisors might eventual- 
ly turn out to have and the caliber of 
top appointments in the official family. 

In the financial world, the tendency 
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is to apply the cliché of “spenders” to 
Democratic administrations but the con- 
sensus seemed to be that the federal 
budget was headed for higher totals 
regardless of the election result. There 
was little apprehension about wild-eyed 
spending and heavy deficit financing, at 
the outset of his term, anyway. For one 
thing, the Treasury may find difficulty 
in covering its borrowing needs if it 
becomes obvious that the sky is the 
limit and there is also enforced disci- 
pline on budget and credit policies 
stemming from the international bal- 
ance of payments position of this coun- 
try. World tensions will not permit 
further weakening of our position as 
the keystone of the Free World bloc. 
Memory is also fresh about the inability 
of Mr. Kennedy to force some of his 
pet measures through in the post-con- 
vention session of Congress. In this sec- 
tor, then, it appeared to be majority 
thinking that chances favor larger de- 
fense outlays as part of what might pos- 
sibly be termed counter-deflationary, 
rather than all-out inflationary, spend- 
ing. This, it is true, is a difference of 
degree but an important distinction, 
nevertheless. 


Mid-continent trustmen echo the near- 
unanimous opinion that the country is 
not in a serious or prolonged recession 
and that the economy is probably now 
in the stage of “bottoming out,” with 
signs of recovery due to appear some- 
time during the first half of the new 
year. Minority thinking looks for a 
slower timetable running into the third 
or maybe fourth quarter of 1961 but 
this does not imply extreme pessimism. 

Trust investment policy is consequent- 
ly not being predicated at this time 
upon the imminence of the need to 
“protect” capital against near-term in- 
flationary governmental deficit financ- 
ing. (Albeit outward movement of the 
metal has slackened somewhat recently 
and the Administration has at long last 
made token overtures toward reducing 
overseas payment drains by plugging 
sundry loopholes, recent action in gold, 
plus the desultory performance of the 
bond market this autumn, has been say- 
ing that others are fearful of untoward 
developments along this line.) In any 
event, the mid-continent trustees are con- 
tinuing to invest in equities primarily 
because well-selected stocks still offer 
the best promise of long-term growth 
and satisfactory return over a period. 


There is a shade of conservatism in 
evidence toward percentage of stocks in 
new accounts with majority opinion 
favoring approximately 50%, with 
about half of the portion to be com- 
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mitted now and the balance reserved. 
It would hardly be accurate to state that 
there is a feeling of distrust of current 
market levels but at least a healthy 
minority expressed the belief that the 
1960 lows will have to be successfully 
tested before one can feel convinced 
that the worst has been seen. 


A A A 


e Bank women may individually partici- 
pate in the ABA anti-inflation educa- 
tional program by learning the causes 
and results and influencing friends. 


—Jane Clements, Hanover Bank, N. Y. 


e A program of films to foster in area 
high schools group discussion of cur- 
rent events that will shape national and 
international history is currently pro- 
vided by First New Haven National 
Bank, Fourteen high schools in this part 
of Connecticut will receive a total of 
eight different filmstrips during the 
1960-61 school year. The films are pre- 
pared by Current Affairs Films of New 
York City, which received last year’s 
Freedoms Foundation Americana 
Award, and are accompanied by a 
teachers’ discussion guide with supple- 
mentary information. 
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HE PHILOSOPHY OF CONTEMPORARY 
gj patbaaoaren is different from the 
fatalism symbolized by the wailing wall 
in ancient Judea. With the withdrawal 
of U.S. gold and the pressure against 
the dollar, the intelligent approach is 
to ask what we can do about it. Prac- 
titioners of self help and individual re- 
sponsibility, including trust officers and 
financiers. should resist the trend of as- 
suming that this is simply the govern- 
ment’s business. 

President Eisenhower’s move to re- 
duce the number of overseas dependents 
of military and civilian personnel is a 
step in the right direction. Another ap- 
proach should be to distribute more 
fairly among our allies the cost of Nato 
and other instrumentalities of interna- 
tional affairs. Next, there should be an 
end of the illusion that 6% of the global 
population in the United States can sup- 
pert and give continuing largess to 
other peoples. The good old capitalist 
concept of a quid pro quo in interna- 
tional transactions will have healing 
impact. 

In the area of voluntary citizen be- 
havior, it is time to take a new look at 
the vapping by alien peoples of “Yankee, 
go home.” The $2 billion tourist ex- 
penditures overseas should be shrunken 
by the self discipline of Americans until 
the crisis has passed. Patriotism now 
requires a revival, at least temporarily, 
of the discarded tourist slogan: “See 
America First.” 

Orlando F. Weber, builder of Allied 
Chemical Corporation, used to remark 
that a national economy, like a bridge, 
has a limited capacity. If you overload 
it, you have trouble and the thermome- 
ter, which registers overstrain, expresses 
itself in gold movements and the bal- 
ance of international payments. 

The problem lies in intangibles — not 
in physical trade balances. As a matter 
of fact, the U.S.A. at present is run- 
ning an annual favorable trade balance 
of $4.7 billions. Americans can help 
alleviate the situation by patronizing 
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ECONOMIC TIDES BENEATH THE MARKET .... 


MERRYLE STANLEY RUKEYSER 


TIME TO ASSERT A POLICY OF ENLIGHTENED SELF-INTEREST 


domestic insurance companies, instead 
of foreign companies. Furthermore, it 
would be in the economic interest of the 
nation for American casualty, fire and 
accident insurance companies, as well as 
life and health enterprises, to begin to 
step up marketing of their policies 
overseas. 

In this era of illusions and “do-good- 
ism,” it might appear to be gauche to 
take a new look at the injunction to 
“Buy American.” But until the gold 
pressure is released, it would be the 
part of wisdom for American individ- 
uals, firms, and companies to transport 
goods overseas on American bottoms 
and planes. 

The pressure against gold may indeed 
be a blessing in disguise, for it is a re- 
minder that even the U.S.A., with its 
industrial primacy, is not above eco- 
nomic law. Under the stress of events, 
it may become respectable again to re- 
call that the Lord helps those who help 
themselves. If this be selfish, let’s be 
sure that we proceed along the lines of 
enlightened self interest. It is high time 
that the world learned the basic truth 
that a good neighbor need not be a 
sucker or a patsy. Instead of going 
along with prevailing demagoguery, 
those in the profession of money man- 
agement should exert leadership in off- 
setting the damage to popular under- 
standing from circulation of the carica- 
ture concept of “Uncle Shylock.” The 
return of principal and the payment of 
interest help the recipients to retain self 
respect and a feeling of independence. 

In the new chapter, U. S. citizens, 
like the government, must recognize 
that there are constructive ways to Co- 
operate with other peoples through 
techniques other than granting chronic 
subsidies. 

One of the most pressing questions is 
how to appraise scientifically the in- 
vestment position of growth stocks. It 
is not enough to cite the market techni- 
cians’ formula on the basis of price-to- 
future earnings ratios. 












ee 


An officer of an able trust company 
remarked to me that his people have 
access to the chief executives of com- 
panies — not merely to the controllers. 
The advantage, he said, is that such 
contacts give a forward look and an in- 
sight into future possibilities. 

The risk, however, is not that these 
top executives are liars, but they are 
subjective. Shortly after the end of 
World War I, the late speculator Jesse 
L. Livermore, stated that an interna- 
tional investment company would have 
to omit its dividend. The chief execu- 
tive said that the trader was talking 
through his hat, but events proved that 
he had sharper foresight than the in- 
siders. At the time of the conflict of 
opinion, Livermore had no special in- 
formation, but his objectivity was better 
than the wishful thinking of the insiders. 

Leland E. Dake, management consult- 
ant, in the current Financial Analysts 
Journal discusses this matter of apprais- 
ing growth stocks. He argues that the 
booby trap for the security analyst is 
his tendency to accept at face value the 
self appraisal of highly placed corpo- 
rate officials. Referring to a specific sit- 
uation, he points out, though the man- 
agement was quite sincere and gave the 
facts as it saw them — there was a 
critical flaw in the analysis. 

“Management,” he pointed out, “had 
not concealed its own weaknesses. This 
omission was not due to dishonesty or 
subterfuge. Management simply did not 
and could not reveal weaknesses _ it 
wasn’t aware of.” 

Mr. Dake believes that such hazards 
apply especially to new and unseasoned 
glamor companies. He suggests that se- 
curity analysts supplement their study 
of such growth prospects with a check 
up by a competent management con- 
sultant. 

Unlike new growth enterprises, sea- 
soned companies have tested manage- 
ment fiber in varying ups and downs of 
the economic cycle. But old or new, busi- 
ness is subject to fluctuating circum- 
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stances, and it is a fallacy uncritically 
to project current tendencies into unin- 
terrupted curves for the future. 

This is another way of saying that 
investment is a process of selection of 
risks — not an adventure in picking 
“sure things.” 

While it is fashionable for stock mar- 
ket letter writers to entertain clients 
with conjectural discussions of the im- 
pact of the Kennedy Administration on 
security prices, the value of stocks will 
depend less on changes in phrasemak- 
ing than on the trend in profit margins, 
which has narrowed. Old Man Arith- 
metic is neither sentimental nor parti- 
san. He checks up the score impartially, 
and does not make allowances if per- 
sonalities in business and government 
happen to do the wrong thing for good 
motives. 

This matter of profit margin is close- 
ly related to restoration of the function 
of decision-making to corporate man- 
agement. The area of management dis- 
cretion has been narrowed through the 
years by the impact on the cost sheet of 
government laws and policies on the 
one hand and union pressures on the 
other. The ignominious defeat of James 
B. Carey and his International Union of 
Electrical Workers by General Electric 
raises the question of the possibility of 
a change of trend. 

It is a mistake to look for quick an- 


swers to General Electric’s success. Be- © 


hind the victory is a long-term corpo- 
rate policy of improving its know-how 
in dealing with the realities of human 
nature. Lemuel Boulware, the retiring 
vice president in charge of industrial 
relations, proved devastating through 
creating and implementing the slogan 
“Let’s do the right thing voluntarily.” 
This approach was a block buster, and 
thwarted the propaganda that all man- 
agement is sordid and reactionary and 
will never do anything for employees 
unless prodded by the union. 

Returning by jet from London last 
year, Mr. Carey complained to me that 
Ralph J. Cordiner, chief executive of 
General Electric, would not fraternize 
with him as former GE presidents did 
in the past. I found that Mr. Cordiner 
held aloof because he didn’t want the 
union leader to get publicity from such 
association and, perhaps more import- 
ant, he felt that such contacts would 
tend to downgrade the GE executives 
with direct responsibility for labor ne- 
gotiations. 

It is a mistake to look for some me- 
chanical device in negotiations which 
made GE successful. More important is 


DECEMBER 1960 


the company philosophy of determining 
in advance how far it can go, in light 
of competitive and market factors in 
giving benefits to employees. Then the 
company formulates what it considers 
its optimum package and attempts to 
stick to it. When the union, for ideologi- 
cal reasons, opposes such proposals as 
employee stock investment, it may start 
rifts in its own ranks, which include 
many family men eager to get along in 
the world. 

Investment managers can overdo the 
temptation to wait and see; their busi- 
ness is to employ funds even in inter- 
ludes of transition. A survey of inten- 
tions among a sampling of the more 
discerning indicated a pragmatic ap- 
proach to the coming change of guards 
at the White House. There is no disposi- 
tion to take the platform at face value, 
and thus assume unlimited deficit fi- 
nancing and a resumption of dangerous 
inflation. On the theory that Senator 
Kennedy will be sobered by coming 
events, by the closeness of the popular 
vote, by the veto power of the coalition 
between Southern Democrats and Re- 


publicans, and by his innate, if hidden, 
bias for prudence, they are continuing 
to balance portfolios with fixed dollar 
obligations and carefully selected equi- 
ties. Stock-minded trust officers are put- 
ting current emphasis on selectivity, but 
are not restricting themselves to the 
glamor growth stocks in electronics, 
photography and other scientific areas. 
They are finding growth possibilities 
also in such prosaic fields as branded 
foods and trade-marked pharmaceuti- 
cals. They are also believers in the po- 
tentials of electric and gas utilities. In 
electronics they are highly selective, 
seeking to ferret out those not only 
capable of survival during the coming 
weeding out period but also buttressed 
with resources for picking up promis- 
ing weaker competitors. 

Investment pros are assuming that the 
Kennedy family tradition for estate 
and money management will overcome 
theoretical prodding from radical pres- 
sure groups and ideological deviates in 
the universities. There is a strong pos- 
sibility that Joe Kennedy, the father, 
got his licks in during the President- 
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will be mailed. 
New York, November 16. 1960. 


DIVIDEND NOTICE 


Dividend of $1.75 per share on the Preferred Stock of P. Lorillard Company, 
which otherwise would be payable on the first business day in January, 1961, 
by way of anticipation has been declared payable December 19, 1960, to 
stockholders of record at the close of business December 1, 1960. A regular 
quarterly dividend of $.55 per share on the outstanding Common Stock of 
P. Lorillard Company has been declared payable December 19, 1960, to 
stockholders of record at the close of business December 1, 1960. Checks 


FIRST WITH THE FINEST CIGARETTES—THROUGH LORILLARD RESEARCH 


Pfollard 200% funiversary 


G. O. DAV'ES, Treasurer 





















Cigarettes 

OLD GOLD STRAIGHTS KENT NEWPORT SPRING 
Regular Regular King Size King Size 
King Size King Size Crush-Proof Box 

OLD GOLD FILTERS Crush-Proof Box EMBASSY 
King Size King Size 
Smoking Little Chewing Turkish 
Tobaccos Cigars T obaccos Cigarettes 
BRIGGS BETWEEN BEECH-NUT MURAD 
UNION LEADER THE ACTS BAGPIPE HELMAR 
FRIENDS MADISON HAVANA 
INDIA HOUSE BLOSSOM 


TWO HUNDRED YEARS OF TOBACCO EXPERIENCE 
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FIDUCIARY MUTUAL 
INVESTING 
COMPANY, INC. 
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DISTRIBUTION 


The Board of Directors has 
declared a quarterly Givi- 
dend from investment in- 
come of 12 cents per share 
and a distribution from 
realized capital gains of 
approximately 77 cents per 
share. Both are payable 
December 31, 1960 to stock- 
holders of record December 
15, 1960. 


December 8, 1960 
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DIVIDENDS 
The Board of Directors has 
authorized the payment of 


the following quarterly divi- 
dends: 


ORIGINAL PREFERRED STOCK 
Dividend No. 206 
65 cents per share; 


CUMULATIVE PREFERRED STOCK, 
4.32% SERIES 

Dividend No. 55 

27 cents per share. 


The above dividends are pay- 
able December 31, 1960, to 
stockholders of record De- 
cember 5. Checks will be 
mailed from the Company's 
office in Los Angeles, Decem- 
ber 30. 


P, C. HALE, Treasurer 


November 17, 1960 | eeemm 








elect’s formative years and it may well 
be that Pop will be less out of bounds 
than during the campaign when his rec- 
ord for criticizing FDR’s New Deal 
was out of harmony with the Senator’s 
effort to wear the ex-President’s mantle. 


Whether the spirit of innovation and 
creation will be tempered with common 
sense will be measurable by the nature 
of key appointments which Mr. Ken- 
nedy makes. For all of his campaign 
flamboyancy, Mr. Kennedy has a sense 
of history and undoubtedly aspires to 
become known as a Presidential great 
rather than a one-term flop. 


Meantime, if Mr. Kennedy is to 
achieve his ambition to succeed, he 
should become aware of the art of tak- 
ing advice. But while seeking counsel 
and data in studying a problem, the 
competent executive should not shrink 
from making the final choice. 


Whatever course Mr. Kennedy may 
choose, he will not be another Eisen- 
hower who will make a major effort to 
slow up the trend toward centralization 
of functions at Washington. Mr. Ken- 
nedy has shown a proclivity to believe 
that social gains through legislation is 
the highroad to votes. 

In the circumstances. it behooves 
practitioners of the art and science of 
self help and individual responsibility to 
become more articulate. Trust officers 
and investment managers are in the 
business of implementing these self-mo- 
tivated human aspirations toward indi- 
vidual and family wellbeing. According- 
ly, every officer of a bank, trust com- 
pany, investment house, or brokerage 
firm should recognize the subtle attack 
on their way of life by J. Kenneth Gal- 
braith in his book “The Affluent Soci- 
ety” which advocates stepping up gov- 
ernment spending at the expense of the 
private segment. Every piece of financial 
advertising, including bookle!s and an- 
nual reports, should be in part institu- 
tional and should aim to create enthusi- 
asm for a free-choice society. 


Instead of using so unglamorous a 
word as “conservative,” it would be 
more productive to select more human- 
istic labels. There would be greater 
mass support if contemporary clashes 
were described as a conflict between 
the prudent and the foolish. The foolish 
are animated by ancient fallacies, such 
as naive belief in the social utility of 
manipulating money and the supersti- 
tion that money channeled through gov- 
ernmental bureaucrats can be _ better 
spent than by the earner in cooperation 
with his spouse. West Germany, the rest 





FLORIDA POWER CORPORATION 
St. Petersburg, Florida 
November 17, 1960 


The Board of Directors of this Corpora- 
tion has this day declared a dividend of 
twenty-two cents (22¢) per share on 
the outstanding Common Stock, pay- 
able December 20, 1960, to stockhold- 
ers of record at the close of business 
December 5, 1960. 


G. F. FOLEY, Treasurer 














YALE & TOWNE 
291st Quarterly Dividend 
a 






Jan. 3, 1961 


Record date: 


Dec. 9, 1960 


Declared: 


Nov. 22, 1960 


Elmer F. Franz 
Vice President 
and Treasurer 


THE YALE & TOWNE MFc. co. 
Lock and Hardware Products since 1868 
Materials Handling Equipment since 1875 


Cash dividends paid every year since 1899 

















Public Service Electric 
and Gas Company 


NEWARK.N. J. 


QUARTERLY DIVIDENDS 


The Board of Directors has de- 
clared the io !owing dividends 
for the quarte: ending Decem- 
ber 31, 1969: 
Class of Dividend 
Siock Per S.iare 
Cumulative Preferred 
4.08% Series . . . . $1.02 
4.18% Sermasa . 2. « s «(BSS 
4.39% Series . ... 1.075 











5.05% Series .... 1.2625 
$1.40 Dividend 

Preference Common . 35 
Renee 5 Gs ew 59 


All dividends ar2 payab!e on 

or keiore Lecember 21, 193) to 

sicci.holders of record Novem- 
ber dc, igéJ. 

J. IRVING KIBBE 

Secretary 
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PUbBLiC SERVICE 
CROSSROADS OF THE EAST. 
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KENNECOTT COPPER 
CORPORATION 


161 East 42nd Street, NewYork,N.Y. 


November 18, 1960 


At the meeting of the Board of 
Directors of Kennecott Copper Cor- 
poration held today, a cash distri- 
bution of $1.25 per share was de- 
clared, payable on December 20, 
1960, to stockholders of record at 
the close of business on Novem- 
ber 30, 1960. 


PAUL B. JESSUP, Secretary 
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DLri-Gontinental 


Corporation 


A Diversified Closed-End 


Investment Company 


Final Quarter Dividends 


Record Date December 13, 1960 
57 cents a share 


on the COMMON STOCK 
Payable December 24, 1960 


67% cents a share on the 
$2.70 PREFERRED STOCK 
Payable January 1, 1961 


65 Broadway, New York 6, N. Y. 























TENNESSEE CORPORATION 


TENNESSEE 
CORPORATION 


November 17, 1960 


CASH DIVIDEND 
A quarteriy dividend of 
thirty-five (35c) cents per 
share was declared payable 
December 16, 1960, to stock- 
holders of record at the close 
of business December 1, 
1960. 
STOCK DIVIDEND 
In addition, a 2% stock 
dividend was declared pay- 
able December 28, 1960, to 
stockholders of record at the 
close of business December 


1, 1960. 


The above cash dividend 
will not be paid on the shares 
issued pursuant to the stock 
dividend. 

Joxun G. GreenBuRGH, 


61 Broadway Treasurer 
New York 6, N. Y. 
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of free Europe, Japan and Hong Kong 
have demonstrated since the end of 
World War II that economic growth 
can be rapid under the aegis of prudent 
money policies and respect for the com- 
petitive market. 

A whole new market has opened up 
for fiduciary institutions in the spectac- 
ular lengthening of man’s life expec- 
tancy by at least 50% since the begin- 
ning of the century. Usually financial 
folk are too delicate to discuss the im- 
plications of such a sociological break- 
through in terms of their own merchan- 
dising. In order to shock trust company 
people into a realization of the sales 
possibilities, I will put the issues in 
crude and unvarnished form. Science is 
a bit out of balance, and the way has 
not yet been found to preserve the 
whole man until a doctor signs his 
death certificate. Antibiotics and other 
medical advances have brought human 
beings past the old hurdles of infectious 
diseases and kept them alive for gradual 
deterioration from degenerative diseases. 

Some of these, especially arterial 
changes, impair the capacity of X per 
cent of senior citizens for prudent de- 
cision making. A good hedge against 
the risk of ultimate partial or complete 
senility is to set up a living trust in a 
fiduciary institution. A voluntary deal 
with a trust company is far pleasanter 
all around in the event of senility than 
compelling the family to go into court 
and have an older relative stigmatized 
as mentally incompetent. 

Of course, such senior citizens as 
Bernard M. Baruch, Chancellor Aden- 
auer, Herbert C. Hoover and Winston 
Churchill prove that the incidence of 
deterioration does not necessarily wreak 
havoc on all who live long. But a hedge, 
like fire insurance, does not bring on 
tragedy. 





ALLEGHENY LUDLUM STEEL 
CORPORATION 


Pittsburgh, Penna. 


At a meeting of the Board of 

Directors of Allegheny Ludlum Steel 

Corporation held today, November 

NL 18, 1960, a dividend of fifty cents 

(50¢) per share was declared on the 

Common Stock of the Corporation, 

payable December 20, 1960, to share- 

owners of record at the close of business on 
December 2, 1960. 

S. A. McCASKEY, Jr. 
Secretary 





TEXAS GULF 
SULPHUR 
COMPANY 


157th Consecutive 
Quarterly Dividend 


The Board of Directors has declared a 
dividend of 25 cents per share on the 
10,020,000 shares of the Company's 
capital stock outstanding and entitled 
to receive dividends, payable December 
15, 1960, to stockholders of record at the 
close of business November 28, 1960. 
E. F. VANDERSTUCKEN, JR., 
Secretary. 








Pullman 
Incorporated 


—398th Dividend — 
94th Consecutive Year of 
Quarterly Cash Dividends 


A quarterly dividend of fifty 
cents (50¢) per share will 
be paid on December 14, 
1960, to stockholders of 
record November 30, 1960. 


CHAMP CARRY 


President 


Division and Subsidiaries: 
Pullman-Standard division 
The M.-W. Kellogg Company 
Trailmobile Inc. 
Trailmobile Finance Company 
Swindell-Dressler Corporation 
Transport Leasing Company 




















December 7, 1960 


SERVING THE MIDDLE SOUTH 
Arkansas Power & Light Company 


DIVIDEND NOTICE 
MIDDLE SOUTH UTILITIES, INC. 


The Board of Directors has this day de- 
clared a dividend of 25¢ per share on 
the Common Stock, payable January 3, 
1961, to stockholders of record at the 
close of business December 1¢ 1960. 


D. J. WINFIELD 


Treasurer 


Louisiana Power & Light Company 


Utility service by tax-paying, 
publicly-regulated companies 
made this dividend possible. 


Mississippi Power & Light Company 
New Orleans Public Service Inc. 
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Principles of Diversification in 


ComMON STOCK SELECTION 


SENSIBLE AND PRUDENT POLICY OF 
FPR stock diversification mili- 
tates against optimum investment per- 
formance but this is the only practicable 
means of avoiding exposure of trusteed 
capital to undue risks. This approach to 
performance of fiduciary responsibili- 
ties was the keynote of the panel dis- 
cussion at the 29th Mid-Continent Trust 
Conference in Chicago on November 
17th. 

The five man panel represented a 
cross section of the investment com- 
munity, under the direction of Frank W. 
Hausmann, Jr., vice president, National 
Bank of Detroit, acting as moderator. 
The other members were: William R. 
Grant, director of research, Smith, Bar- 
ney & Co., members of the New York 
Stock Exchange; C. John Kirsch, port- 
folio supervisor, Investors Diversified 
Services, Inc., Minneapolis; Arthur J. 
O’Hara, vice president, The Northern 
Trust Co., Chicago; and Arnold C. 
Schumacher, economist, Chicago Title 
and Trust Co., Chicago. 

In outlining the scope of the discus- 
sion, Mr. Hausmann said that the panel 
would assume broad powers on the part 
of the trustee and sole discretion in in- 
vesting new funds received. He observed 
that equities have been swept upward in 
price strongly during the past decade at 
the expense of fixed-income obligations, 
with quality and growth commanding 
unusual premiums. There has likewise 
been growing interest in stocks of lead- 
ing European companies. 


No Recession Seen 


Mr. Schumacher first reviewed the 
business outlook as background to equi- 
ty selection and concluded that the esti- 
mated 1960 GNP of around $503 billion 
could not be termed a recession, even 
though the FRB index is currently about 
4% below the January high. Capital ex- 
penditures will come out around $36 
billion plus, perhaps $1.5 billion under 
earlier estimates. Consumer spending 
for services has held up well and will 
probably continue. Larger government 
spending, actual or prospective, is likely 
not later than the second quarter of 
1961 and with inventory adjustments 
already substantially accomplished, lead- 
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ing indices could show signs of an up- 
turn around the end of the first quarter. 

In the 1958-59 bull market, equity 
dividends were overshadowed by capi- 
tal gains on many new stock offerings 
and lost some of their significance but 
income is sure to become more import- 
ant as high p/e ratios with attendant 
risks yield to greater stress upon actual 
and near-term profitabliity. Rate of 
growth in most of these new situations 
is less likely from here, according to 
Mr. Schumacher, hence, the blue chips 
in basic industries at reasonable levels 
will command closer attention. 


Large Portfolios Require Specific 
Goals 


Mr. Kirsch in reviewing diversifica- 
tion principles for a large stock port- 
folio observed the need for specific ob- 
jectives weighing income and capital 
appreciation expected against the risks. 
Given the objective, one can then di- 
versify either under the industry or 
company approach. In large portfolios, 
industry appraisal is primary and the 
company secondary while in a smaller 
one of perhaps 20 names selections, ir- 
respective of industry, may nevertheless 
tend to fall into that category, with the 
manager under the misapprehension 
that he is operating on a company basis. 





It is always desirable to set percentage 
limits to avoid excesses, such as the 
large holdings of oil stocks in institu- 
tional accounts several years ago, and 
keep these yardsticks under review, 
shifting the position in accordance 
therewith. 


Factors in Industry Appraisal 


Mr. Grant spoke about methods of 
research analysis of changing factors 
affecting diversification, among them 
being spending and savings patterns, 
government expenditures, basic industry 
trends, money market and _ interest 
trends and stock trends. The influence 
of governmental policies is sometimes 
overlooked, such as spurring entry by 
certain companies into sub-standard op- 
erations under conditions of emergency 
or threatening punitive action against 
an industry as in the case of drug pro- 
ducers. Government likewise aids late 
starters in an industry with research 
assistance so that annual spending (now 
running at $13 billion) for this purpose 
by a corporation is not alone a true 
gauge without close evaluation of tangi- 
ble results. International competition 
may affect domestic volume and profits, 
as well. 

The study of discretionary income 
and where it goes is very useful in de- 








MEMBERS OF INVESTMENTS PANEL AT MID-CONTINENT TRUST CONFERENCE 


Left to right (seated): Arnold C. Schumacher, economist, Chicago Title and Trust Co.; 

Arthur J. O’Hara, vice president, Northern Trust Co., Chicago; Frank W. Hausmann, Jr., 

vice president, National Bank of Detroit, moderator; (standing) William R. Grant, director 

of research, Smith, Barney & Co., New York; C. John Kirsch, Investors Diversified 
Services, Inc., Minneapolis. 
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termining industry attractiveness, of 
course, as shown by the current slow 
tempo in consumer durables and rising 
spending for services. It is also possible 
to have a growing industry, such as the 
airlines, without finding a real growth 
situation for investment and sometimes 
one discovers a growth stock where no 
industry growth appears. It is always 
difficult, however, to do well with a com- 
mitment in a mature or declining line 
of business. 

Mr. Grant stated his firm’s portfolio 
preferences, based on market value, as 
around 50%-60% in companies which 
control their consumer markets, 30%- 
40% in cyclical companies and the bal- 
ance in miscellaneous situations which 
shape up well with the factors previ- 
ously mentioned. 


How Much Risk for Personal 
Trusts 


The trustee’s concept of administra- 
tion of personal trusts has changed 
greatly in recent years, as has that of 
the average beneficiary who is no longer 
content to receive a stated income from 
dollar-protected holdings, said Mr. 
O’Hara. Today the goal of most life 
tenants is preservation of purchasing 
power and enhancement of principal, 
with the result that the trustee is torn 
between adherence to a prudent course 
and customer insistence upon superior 
portfolio performance. It then becomes 
necessary to determine the degree of 
calculated risk which should be assumed 
within proper fiduciary bounds. 

Trustees operate, of necessity, with 
the long viewpoint and on the principle 
that sound selection and continuous 
supervision will prevail over temporary 
price fluctuations, They believe that ori- 
ginal selection of the portfolio will de- 
termine the degree of eventual invest- 
ment success of the trust, hence they 
concentrate upon companies with supe- 
rior management. Mr. O’Hara remarked 
upon the futility of over-diversification 
as a fundamental weakness in invest- 
ment decision-making and cited the ex- 
perience of many trustees in receiving 
new accounts showing that those with 
concentration in a few good stock situa- 
tions usually represented better perform- 
ance than those with alleged “safety” 
through overdiversification. 


Stock Selection for Tax-free Funds 


Mr. Hausmann set forth the follow- 
ing points in connection with pension 
and profit-sharing funds which, because 
of relatively constant flow of new 
money, lend themselves especially to a 
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Breakdown by industries of new money 
available for investment 


(Suggested by Mr. Hausmann* ) 


Automotive, Inc. Tire & Rubber 2% 
Aluminum & Nickel ss 4 
Banks, Finance & Insurance 
Companies __ eet ey 
YTS ee ee, 
\Gnemenene, on 
Containers 1 
Electric Utilities o _. 
Electrical Equipment & Elec- 
tronics LRT Re ene ee | 
Ethical & Proprietary Drugs _._ 7 
Foods & Food Products _......._.. 4 
Household Products ss 2 
; 3 
8 
5 


Machinery 
Office Equipment _. ___- 
Paper & Paper Products - 
Petroleum, Natural Gas 
Petrochemicals - 8 
Reta Trace... as 
1 

2 


and 


Specialties Ne cose Es 1 
Ll a ee ees 


*This distribution, however, does not 
necessarily coincide with the present 
portfolio nor with long-term objectives 
which might call for somewhat heavier 
positions in the chemicals and electric 
utilities. 





program of dollar averaging. The mar- 
ket, said Mr. Hausmann, fluctuates 
widely but it is difficult to pinpoint ac- 
curately where it is at the time of deci- 


sion; this is the psychological edge in- 
herent in averaging plus the favorable 
average price achieved over a period. 
The example was cited of an aggregate 
investment of $3.1 million from 1929 
through 1959 based on a well-known in- 
dustrial average which would have 
represented, at the 1959 mean price, a 
value of $11.6 million, an appreciation 
of 275%, plus current annual dividends 
of $385,000, a yield of 1244% on cost. 

The alternative to averaging is, of 
course, acceleration of purchases at 
lower levels and deceleration at the high 
points and commitment of excess funds 
to fixed-income securities or reserves, 
It is not always easy to commit reserves 
fully before an upside breakout, inas- 
much as commentators tend to ignore 
the valleys. 

A program for these trusts should se- 
lect industries and companies consid- 
ered most attractive for present commit- 
ments, which best fit the portfolio’s 
long-range objectives at cost or book 
value, and which dovetail with the port- 
folio, taking industry and company 
commitments at the market. Mr. Haus- 
mann also referred to the factor of as- 
sured growth of the funds as it relates 
to diversification, with the assertion 
that few funds will have more than 











This announcement is neither an offer to sell nor a solicitation of any offer to buy 
securities. The offering is made only by the Prospectus. 


FEDERAL STREET FUND, INC. 


Common Stock 





Federal Street Fund, Inc. is offering shares of its Common Stock to inves- 
tors in exchange for securities acceptable to the Fund. The Fund has 
entered into a Dealer Manager Agreement with Goldman, Sachs & Co. to ‘ 
form and manage a group of securities dealers to solicit deposits of 
securities to be exchanged for shares of the Fund. The terms of the exchange 
offer are set forth in a Prospectus dated November 28, 1960. Copies of 
the Prospectus and the Transmittal Letter may be obtained within any 
state from any dealer who may properly distribute them within such state. 
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114% to 2% of total assets at book 
in one stock and 3% of the stock port- 
folio alone, at book, or 4% on market 
valuation, Compared with many stock 
positions in personal trusts, these are 
modest ones and the conclusion, in Mr. 
Hausmann’s opinion, is that there may 
be some tendency to overdiversify in 
the tax-free group. A spread of from 
25 to 40 names should be sufficient and 
smaller holdings should be consolidated 
periodically. 


Questions and Answers 


The following remarks by the panel 
members in reply to written questions 
submitted by the audience are presented 
in summary form. 

If the current adjustment does not 
become more severe, perhaps one may 
consider that most of the correction in 
the stock market has been effected; con- 
sequently this may be the time to begin 
to think about making commitments in 
cyclical stocks. 

Integrated oil companies should per- 
form well over the near term. The in- 
dustry is overcoming its major prob- 
lems and one might even term it a de- 
fensive industry. Mr. Kirsch remarked 
that his companies have added some oil 
stocks during the Summer after having 


reduced their positions from 20% to 
around 5% in recent years. Mr. O'Hara 
thought that courage might still be 
needed but that oils represent real val- 
ues. Mr. Grant said that his firm has 
not been favorable to the group for two 
to three years but their favorites are 
Louisiana Land, Texaco, Phillips, Gulf 
and Continental. 

Mr. Grant felt that aluminum stocks 
were still too high in relation to earn- 
ings; also, in the water purification field, 
government will be the largest factor 
because of the scope of the problem. 
The companies active therein are Du- 
Pont, Dow, Rohm & Haass, Food Ma- 
chinery, Ionics and Sterling Drug. 
Metals, transportation companies and 
liquors are lacking in growth character- 
istics. Tobaccos have some attraction 
selectively while retail outlets lack it, 
except possibly for the cosmetic stocks 
or Federated Department Stores. 

On the subject of IBM stock and its 
high p/e ratio, the panelists considered 
it preferable to Polaroid and, while its 
widespread distribution in institutional 
accounts would doubtless bring in sub- 
stantial liquidation if it showed signs of 
slipping, nothing in the picture indi- 
cates such nearby likelihood. Mr. 
O’Hara remarked that it is still well- 








Tax-Free Exchanges 


Do you own a large block of stock (market value $15,000 
or more) in which you have an unrealized capital gain? 
You can now exchange this stock 


without payment of capital gains tax 


for shares in one of several investment companies which 
hold diversified portfolios of securities under continuous 


professional management. 
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managed and heavy on growth, without 
effective competition in service engi- 
neers and facilities. Steady rental build- 
up is an indication of the company’s 
strength, 


The question of suitability of elec- 
tronic and other fast-moving stocks for 
trusts or investment management ac- 
counts prompted Mr. O’Hara to observe 
that the performance of these issues has 
been in keeping with the historical tend- 
ency of certain stocks to move with the 
whims of the public. Obviously, selling 
at what appear excessive p/e ratios 
ranging from 40 to 100 times earnings 
and with little in the way of profit and 
performance records, their use for trusts 
is impossible. For agency accounts, per- 
haps, some use can be found but selec- 
tion is always difficult because of fierce 
competition and inability to appraise 
closely management and future pros- 
pects. 


Mr. Hausmann, in accordance with 
the thought of avoiding too great divers- 
ification, said that in a small personal 
trust account of $50,000 his preference 
would be to limit the approximately 
60% in stocks to nine or ten industry 
holdings of around $3,000 each. As an 
alternative, stocks of fire and casualty 
companies could be used when and if 
available at reasonable prices. The stock 
portion of a pension fund, compared 
with personal trusts, will depend upon 
its objective and provisions of the agree- 
ment, as well as the cyclical picture of 
the parent company earnings-wise but a 
target at this time might be around 
40% at book value or 50% at market 
valuation. 


Other random answers were that the 
comparatively drab performance of the 
chemical and paper stocks in the market 
does not warrant retreat from existing 
positions in these industries now; also, 
that the variety chain companies’ prin- 
cipal claim to attention is for income, 
with special reference to Kresge. Utili- 
ties must be kept under observation also 
to avoid possible attrition from public 
power projects, 

Mr. Schumacher expressed the thought 
that the principal areas of stimulation 
under the coming administration are 
likely to be in the defense budget and 
in servicing of educational needs. He 
likewise felt that additional taxes, if any, 
would have to come from outside of the 
income tax which “can’t be stretched 
much more” and that a sales tax must 
be seriously studied some time in the 
future. 
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Estate Portfolio Distribution 


In 1959 we sold 83 large blocks* which were owned by 
individuals and corporations other than the issuer. 

Our successful, economical handling of their dis- 
tribution and sale was based on our skill in isolating 
the proper market for the type and number of secur- 
ities held—and in making the most effective use of it. 

In volume of offerings, in variety of size and nature 
of issues handled, and in the appropriateness and 
success of selling techniques, we have won a position 
as a dynamic leader in the marketing of large blocks 
of stock. 

Many of the blocks were Secondary Offerings. In 
order to have maximum success, secondaries require 
national coverage, facilities, distribution and the 
ability to place stocks in the hands of strong indi- 


*A PARTIAL LISTING 








vidual and institutional buyers. 

We are also thoroughly familiar with a wide variety 
of techniques for selling blocks of stocks on the floors 
of national stock exchanges, and through private 
placements. 

If you are facing problems of distribution and sale 
of an investment portfolio belonging to an estate or 
trust, a corporation or yourself, we believe we can 
help. We’ll offer you broad knowledge and experience 
in determining how, when and where to use which- 
ever method is best for you. Our partners would be 
glad to discuss your particular situation at your con- 
venience. Call or write the Resident Partner in the 
Kidder, Peabody office nearest you. There is no 
obligation. 





Number Number Number 
of Shares Company of Shares Company of Shares Company 
27,000 American & Foreign Power Company Inc. 5,000 B. F. Goodrich Company 15,000 Newport News Shipbuilding & Dry Dock 
114,400 AMP, Incorporated 15,000 Great Atlantic & Pacific Tea Company, Inc. Company 
10,000 Associated Dry Goods Corporation 6,500 Hazeltine Corporation 4,800 Rochester Gas & Electric Corporation 
98,000 California Liquid Gas Corporation 6,100 Idaho Power Company 90,000 William H. Rorer, Inc. 
8,300 Continental Oil Company 110,000 Levine's, Inc. 100,000 Salant & Salant, Incorporated 
100,000 Electronic Engineering Company 6,000 Libby-Owens-Ford Glass Company 225,000 Sawhill Tubular Products, Inc. 
of California 170,682 Lock Joint Pipe Company 100,000 The Scott & Fetzer Company 
217,490 Ennis Business Forms, Inc. 9,400 Mission Corporation 7,500 Southwestern Public Service Company 
230,000 Financial Federation, Inc. 130,000 Moog Servocontrols, Inc. 5,000 Spencer Shoe Corporation 
5,100 General Electric Company 167,300 National Biscuit Company 24,500 Square D Company 
325,000 Gibraltar Financial Corporation 8,000 National Tea Company 43,067 Standard Packaging Corporation 
of California 379,000 Waddell & Reed, Inc. 


Kipper, PEABODY & Co. 


FOUNDED 1865 


Members New York, American, 
Boston, Philadelphia-Baltimore, 
Midwest and Pacific Coast Stock Exchanges 


New York 5 - 17 Wall Street - HA 2-8900 - New York 17 - 10 East 45th St. - MU 2-7190 


Boston 10 - 75 Federal Street - LI 2-6200 - 
Los ANGELEs 14 - 210 W. 7th Street - MA 8-3271 


PHILADELPHIA 9 - 123 So. Broad St. - KI5-1600 - 
- San Francisco 4 - 140 Montgomery Street - EX 7-4900 


solutions to the problems of 











Cuicaco 3 - 33 So. Clark Street - AN 3-7350 





DecEMBER 1960 


1165 








INVESTMENT AT WESTERN 
TRUST CONFERENCE 


(Continued from page 1130) 


much as Heads-you-win, Tails-I-lose pro- 
position if rewards are to be considered 
worth the risks. He also remarked that 
when investors are willing to trade in- 
come for tax savings, taxes are too high 
to encourage the progress that itself 
supports our government services and 
private economy. 

As moderator of the Investment Panel 
discussion which concluded the Confer- 
ence, Samuel Woolley, vice president of 
The Bank of New York, noted the con- 
sensus that integrity of the dollar is the 
sine qua non, not only of business and 
personal wellbeing here but of our world 
position. Also the panelists remarked 
that normal profitability is still declin- 
ing as close competition makes it less 
feasible to pass on costs to the customer. 
It requires greater gross to maintain net 
income in general, because operating 
ratios are in a widely varying state of 
flux, especially where great new capacity 
was added in the ’50s. 

For the long-term, there appeared gen- 
eral agreement that no signs were visible 
to indicate that the historic inflationary 
trend would be stopped or reversed. Cer- 
tainly, as Mr. Woolley stated, there is 
no magic formula in percentage-ratios 
by types of securities and risk is inher- 
ent in any commitment of funds but this 
only enhances the value of professional 
investment management. 


The panel also commented upon the 
prevalent attitude of comparative cool- 




















Scenes from film “It’s Everybody’s Business” produced for the Chamber of Commerce 
of the United States in cooperation with E. I. duPont de Nemours & Co. The_16 mm. 
sound film points out that our economic system is built on a firm foundation of freedom 
which has given America the highest standard of living in the world. The film is ani- 
mated in Technicolor, and runs 22 minutes. The Chamber has also prepared a presentation 


of “Who Profits from Profits?” based on 32 entertaining coler slides (35 mm) and 

script for the speaker — or tape recording, if desired. It expiains where profits come 

from, what “fair profit” means, who shares in profits, how profits provide job security 

and why profits mean progress. Complete information on the local use of these and 

other visual aids can be obtained by writing Chamber of Commerce of the United States, 
Washington 6, D.C. 








ness to the traditional “blue chips” on 
the part of some institutional investors. 
Such an approach seems fruitless; where 
else can one turn for quality and man- 
agement except to this group which has 
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demonstrated its worth as the backbone 
of most portfolios? The consensus was 
that these quality stocks, subject always 
to availability at reasonable levels, will 
still continue as the main reliance of the 
trust account, although some commit- 
ments may perhaps be made in newer 
situations and less familiar names. 


AAA 
Security Analysts Organize 
The Atlanta Society of Security 


Analysts was established recently with 
regular membership open to anyone who 
has been engaged as a financial analyst 
for at least three years, and associate 
membership for those with less experi- 
ence. 

Norman S. Welch, vice president of 
the Trust Company of Georgia was 
elected President; Vice President is 
John B. Ellis, partner of Courts & Com- 
pany; Secretary, Frank E. Block, vice 
president of Citizens and Southern Na- 
tional Bank; Treasurer, H. Eugene Cald- 
well, partner of Montag and Caldwell. 

If accepted, the Atlanta Chapter would 
be the 26th organization in the United 
States and Canada, and the first in the 
Southeast, to become a part of the Na- 
tional Society of Security Analysts. 
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s |. U. S. Government Bond Yields 
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h j 3. Tax Exempt Bond Yields 
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st A Rated Long Term —._. societies Se 3.61 3.66 3.88 4.06-3.55 4.03-1.72  2.64-1.28 2.49-1.49 3.29-2.11(d) (d) 
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‘. 4. Preferred Stock Yields 
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if Medium Grade —_ % 5.33 5.85 5.14 5.35-5.12 5.60-4.45 5.08-4.14 5.94-4.33 12.73-4.91 8.05-5.61 
Industrials—Low Dividend Series 
s Hish Grade _____ % 4.47 4.45 4.55 4.68-4.34 4.67-3.45  3.92-3.27(e) (e) (e) (e) 
is Medium Grade _.__________-__ cy 4.76 4.75 4.93 4.98-4.66 5.16-3.80  4.20-3.52(e) (e) (e) (e) 
% Utilities—Low Dividend Series 
High Grade % 4.83 4.81 4.98 5.06-4.70 5.12-3.77 4.24-3.40(e) (e) (e) (e) 
e Medium Grade X 5.03 5.01 5.19 5.30-4.94 5.34-4.17 4.65-3.69 (e) (e) (e) (e) 
i- 5. Common Stocks 
i 125 Industrials—Prices (g) — oo 169.92 164.91 189.96 178.62-164.91 196.07-66.75 64.46-43.20 49.30-22.69 49.10-10.56 78.06-34.81 (f) 
125 Industrials—Div. (g) ———____ 6.00 6.04 6.01 6.06.00 6.01-4.13  4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (f) 
125 Industrials—Yields —__. % 3.53 3.66 3.16 3.66-3.39 6.79-2.96  7.29-3.20 7.71-3.56 10.13-2.59 6.21-3.19(f) 
d (a)—U. S. Govt. Bond Yields in this series date from Jan. 5, 1943. (e)—Low Dividend Preferred Yield Averages in this series date from 
d (b)—U. S. Govt. Bond Yields in this series date from April 15, 1953. Jan. 2, 1946. 
e (c)—U. S. Govt. Bond Yields in this series date from Feb. 15, 1955. (f)—125 Industrials Averages date from Jan. 1, 1929. 
1- (d)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. (g)—Dollars per share. 
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New Promotion Methods 


The never ceasing developments in 
the distribution and promotion of the 
mutuals have been emphasized by three 
important new programs inaugurated or 
projected this Fall. One of these is the 
selling of funds by direct mail, another 
is the promotion of mutuals by means of 
a prospectus which is a detachable book- 
let in a recent edition of the Readers 
Digest, and the third is the recommenda- 
tion by a special committee of the New 
York Savings Bank Association that its 
membership set up a mutual to be sold 
to depositors over the counter. These 
ideas testify not only to the awareness 
of the growing interest of the public in 
pooled equity investment, but also to the 
dynamism and inventiveness of the sys- 
tem which fosters our The 
three recent developments are described 
in the following articles. 


economy. 


UBS Fund of Canada 
Offered through Mail and Ads 


The United Business Service of Bos- 


INVESTMENT COMPANY NOTES 


HENRY ANSBACHER LONG 


ton is offering through an affiliate a 
new Canadian non-resident-owned in- 
vestment, UBS Fund of Canada, Ltd., 
by mail and newspaper advertisements. 
Organization of the fund originally be- 
came known last April (T&E, April 
1960, p. 355), but its unique distribu- 
tion setup was only disclosed with the 
inception of its public offering in mid- 
November. During the initial offering 
period extending until December 31st, 
the fund is closed and the acquisition 
cost is 4.9% on purchases under $25.,- 
000. Subsequently the sales charge will 
be 6% for amounts under $5,000, 5% 
for investments between this limit and 
$25,000. 

Shares of UBS were first presented 
during the initial offering period 
through double-page newspaper adver- 
tisements in conjunction with mailings. 
The ads were complete reproductions of 
the fund’s prospectus and contained an 
order form offering the reader an op- 
portunity to buy shares direct-by-mail. 
The first mailing, including reprints of 
this prospectus ad along with other in- 
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formation, was sent to a list of approx- 
imately 80,000 prospective investors. 
The mailings are characteristic of the 
United Business style, bringing indeed 
a new note to mutual fund promotion. 
The following are samples from subse- 
quent letters: 


“UBS Fund of Canada shares are 
available to you only direct-by-mail 
from the Fund’s exclusive under- 
writer . 

“And right now, you can take ad- 
vantage of lower sales charges that 
are in effect during the limited Initial 
Offering Period. Today you can in- 
vest as little as $1,000 to buy 100 
shares at $10 a share — which in- 
cludes a sales charge of only 4.9%. 
(After the Initial Offering Period the 
price of 100 shares will be at net 
asset value — plus a sales charge of 


6%).” 


A third and final letter on the initial 
offering sent in mid-December carried 
in large blue type at its head the words 
“Time is Running Out.” 


“This is your final invitation to 
purchase shares of UBS Fund of 
Canada at the Initial Offering Price 
of $10 a share... By acting promptly 
now, you can still take advantage of 
the lower sales charge ... and invest 
as little as $1,000 to buy 100 shares 
at $10 per share ... When you come 
right down to it, it isn’t really a ques- 
tion of whether-or-not to invest in 
Canada — but How? and WHEN?” 


The UBS organization believes that it 
also has the real answer to the “How” 
of investing in Canada. The Fund has 
a Canadian adviser, Bolton, Tremblay 
and Company of Montreal, which acts 
in tandem with the UBS management 
subsidiary. By having an _ indigenous 
Canadian firm, which advises many 
large institutional as well private ac- 
counts in that country, UBS of Canada 
President, H. Nelson Conant, claims he 
has a better vehicle for investing across 
the border than the several Canadian 
NRO companies already established. 


Mutual Funds for 
Savings Banks? 
“The 


Committee, therefore, recom- 
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mends that the savings banks of New 
York State should prepare to meet the 
demand for stock investments from de- 
positors by setting up a mutual fund, 
participation in which can be offered to 
their present and potential depositors.” 
This is the conclusion of the report of 
a special committee of the Savings Bank 
Association of the State of New York, 
authorized early in 1960 to make a 
study of the feasability of offering a 
common stock mutual. The detailed 
study was made for the committee by 
Dr. Roger F. Murray of Columbia Uni- 
versity and presented in a 59 page re- 
port to the annual convention of the 
association in November. Other avail- 
able data were also studied and evalu- 
ated by the special committee which was 
chairmaned by Robert F. Marchant, ex- 
ecutive vice president, The Bank for 
Savings in New York. The recommenda- 
tion to establish a fund will be pre- 
sented to the full membership for a vote 
at the annual meeting in April. 

Noting the “profound change” in the 
attitude of the public toward savings 
vehicles other than that offered by the 
banks presently, the committee observed 
that the savings institutions must be 
alert to such change “to maintain their 
thrift leadership.” Following are the 
conclusions of the committee: 


1. By offering an opportunity to 
invest in a mutual fund, savings 
banks would provide a service needed 
and wanted by depositors of all age 
groups and income levels. 

2. Public acceptance of contractual 
and enforced savings is increasing. 

3. In the field of thrift, the mutual 
savings bank system is not maintain- 
ing its competitive position. 

4. Such a service would help the 
savings banks to meet the changes 
which have occurred in the public’s 
savings and investing habits. 

5. Such a service is wholly com- 
patible with the basic philosophy of 
savings banking. 

6. Such a service would materially 
benefit the savings banks as it would 
result in an increased flow of sav- 
ings. 

7. Savings banks are in a position 
to offer this facility as a truly low 
cost over-the-counter service. 

8. Even if this service is provided 
at a very low cost it will still be an 
attractive income producer to the sav- 
ings bank. 


Mr. Murray in his study, endorsed 
legislation authorizing the establishment 
of savings bank mutual stock accounts, 
but primarily for systematic accumula- 
tion as part of a program that would be 
balanced with the conventional fixed 
type of savings account. In fact, pro- 
vided such accumulation plans can be 
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offered at low cost, Mr. Murray believes 
that savings banks have “a duty to 
provide this supplementary thrift serv- 

e.” How about confusion of the de- 
positor as between the two types of 
accounts and anxiety caused by depre- 
ciation of the stock account? How about 
the concomitant reputation of the bank? 
While the study notes that risks in stock 
investments cannot be removed, it shows 
how they can be minimized through 
dollar cost averaging and portfolio di- 
versification. The banks must also make 
clear to depositors differences in the 
two types of accounts. The study recom- 
mends arrangements so that additions 
to the mutual accounts must be bal- 
anced by deposits or existing balances 
in the regular fixed account. 

As to cost, the Murray study states 
that “these proposals are designed io 
enable savings banks to perform the 
service which is least attractive and 
least profitable to mutual fund distribu- 
tors operating on a fully commercial 
basis..... The investor, following a 
systematic accumulation plan, would be 
subject to (a) an account opening fee 
of two dollars, (b) a processing fee of 
one per cent of all transactions, and 
(c) an accounting fee of, at most, two 
percent of all additions to the account. 
For the typical plan, the total burden 
would be only slightly in excess of three 
per cent of the total amount invested. 
This represents a truly low cost serv- 
ice.” Of course, there is also the regular 
investment management fee proposed at 
the conventional rate of one half of one 
per cent of average assets per annum. 
Mr. Murray estimates that the fund’s 
assets could reach between $300 and 
$500 million in ten years. 


Incorporated Investors’ 
Prospectus in Readers Digest 


The Eagle which symbolizes Incorpo- 
rated Investors is flying handsomely 
these days. The Boston based pioneer 
mutual established a new first by pub- 
lishing its prospectus as part of a 24- 
page detachable booklet in the Metro- 
politan New York Edition of the No- 
vember Readers Digest, circulated in 
eighteen counties in and around New 
York City. Additionally, according to 
George Washburn, the 
New York area, close to million 
copies have been distributed to dealers 
throughout the country. Reprints of the 
prospectus-booklet will continue to be 
used by the fund as its regular prospec- 
tus in all but a few states where the law 
requires the standard prospectus. 

At a meeting early last Summer spon- 
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sored by the Parker Corporation, under- 
writer, and the Financial Planning Cor- 
poration, who package the Financial 
Plans for the Accumulation of Shares 
of Incorporated Investors, George Wal- 
lace, Director of Merchandising of 
Readers Digest, explained that the read- 
ership of New York edition of the 
Digest closely matched the potential 
market for the sale of periodic invest- 
ment plans. He emphasized the influence 
it exerted on its readership by observ- 
ing that “this is the magazine that 
changed the smoking habits of the na- 
tion almost over night.” In 1958 Drey- 
fus Fund inaugurated the policy of pub- 


lishing its prospectus as a special sup- 
plement to the Sunday edition of the 
New York Times with its symbolic lion 
posing majestically at the corner of 
Broad and Wall Streets (T&E, April 
1958, p. 351). So the lion and eagle 
do have something in common, at least 
in mutual fund parlance. 

The Digest - Incorporated Investors 
prospectus has been designed as a simple 
attraction getter rather than making any 
pretense as an artistic production. 
Charles Devens, president of the fund, 
explained its revised format thus: 


“Facts have been put in everyday 
language and color has been judici- 
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ously used to increase its attractive- 
ness and readability . . . Complaints 
are often heard that prospectuses are 
presented in such a way that they 
form difficult reading even for pro- 
fessional investors . . . Accordingly, 
Incorporated Investors prospectus has 
been revised in an effort to achieve an 
attractive and understandable publi- 
cation that will give needed informa- 
tion and that will invite, rather than 
discourage reading.” 


Vance, Sanders and 
Keystone Organize 
Share-for-Share Funds 


Two long-established mutual fund 
sponsors and underwriters — Vance, 
Sanders and Co. Inc. and the Keystone 
Company of Boston, are organizing the 
new type share-for-share funds which 
have been experiencing such rapid de- 
velopment over the last several months 
(see T&E, Oct. 1960, p. 979 for latest 
report). As explained previously, in- 
vestors exchange their low cost holdings 
for shares in the fund, the portfolio of 
which consists of these pooled exchanged 
securities of the fund’s investors. The 
cost on the books of the fund is the 
same as the original cost to the in- 
vestor. The investor’s original cost basis 
of the fund shares received is also the 
same as that of the individual securities 
which he exchanged. 

Vance, Sanders is dealer-manager for 
the Diversification Fund, Inc., offering. 
The minimum acceptable deposit will be 
securities having a value of $25,000 
with a total of at least $30 million ne- 
cessary to consumate the exchange and 
begin operation. Vance, Sanders will 
furnish the fund with management and 
investment advisory services and com- 
plete office facilities. Boston Manage- 
ment and Research Co. (in which 
Vance, Sanders holds a 20.5% partner- 
ship), investment adviser to Boston 
Fund and Canada General Fund, will 
furnish such statistical and factual data 
as may from time to time be requested. 
Henry Vance, (top man in Vance, 
Sanders) is president of the new fund 
and Arthur H. Haussermann, also ident- 
ified with the Vance, Sanders interests, 
is Treasurer and clerk. 

Keystone Company of Boston is the 
principal underwriter of the Investors 
Capital Exchange Fund, Inc. In this 
case minimum deposits must have a 
value of $50,000 with a total of at least 
$25 million required to complete the 
exchange and start operations. Keystone 
Custodian Funds, Inc. will act as ad- 
viser. S. L. Sholley is president, occupy- 
ing the same position in the other Key- 
stone companies. 
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ond Youth Conference on the Atom, 
AEC member Robert E. Wilson ex- 
pressed grave doubts about the potential 
of nuclear propulsion for merchant ships 
and planes, called the idea of nuclear- 
powered buses, trucks and automobiles 
completely out of the question and said 
he thought it unlikely that nuclear loco- 
motives would be permitted because of 
the disaster hazard. 


eee RECENTLY BEFORE THE SEC- 


“T think the outstanding success of 
nuclear power in the submarine field 
has given the impression,” Dr. Wilson 
said, “that nuclear power is better 
than any alternative kind of power, 
for every kind of vessel, or even for 
airplanes. Actually, however, when we 
apply any realistic analysis to nuclear 
propulsion devices in other fields, 
while they undoubtedly have certain 
advantages, mainly in the military 
field, in most cases these advantages 
are more than outweighed by disad- 
vantages, at least at the present stage 
of development.” 


Dr. Wilson told the conference — at- 
tended by outstanding high school stu- 
dents and teachers from 38 states and 
sponsored by the investor-owned electric 
utility industry — that 


“Nuclear power plants for any kind 
of vessel’ still cost far*- more than a 
conventional power plant; and in gen- 
eral they also weigh much more, 
especially when you include the weight 
of the shielding that is necessary to 
protect the crew and passengers from 
radiation. They also are potentially 
hazardous to the crew or the public 
in the unlikely event of the breaching 
of the heavy reactor container in a 
collision, and involve many problems 
of port entry, waste disposal, etc. 


“While much fine work has been 
done ... it appears quite difficult to 
produce a nuclear-driven plane which 
would today have wide military use- 
fulness, in view of its heavy weight 
and high cost. For commercial planes, 
I think nuclear energy is never likely 
to compete — though as a scientist 
I dislike that word, ‘never,’ and may- 
be I had better limit it to ‘in my life- 
time or yours.’ ” 
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ON THE ENERGY FRONT ... 


NUCLEAR PROPULSION — PROS AND CONS 
ON THE OCEANS AND IN SPACE 





At the same conference, John W. 
Landis, Assistant Manager of the Atomic 
Energy Division of The Babcock & Wil- 
cox Co., builders of the nuclear power 
plant for the “N.S. Savannah,” took is- 
sue with Dr. Wilson regarding nuclear 
merchant ships, which he said have the 
following major potential advantages: 


Essentially unlimited cruising range 
(for the “Savannah,” 350,000 miles, 
or 14 times around the earth, on one 
fuel charge) 

High Speed 

Increased cargo-carrying capacity 

Low fuel costs 

Elimination of smoke and noxious 
fumes 

Conservation of liquid hydrocarbon 
fuels : 

Operational flexibility 


“The age-old criterion for determining 
the economic efficiency of shipping is 
dollars per cargo ton per mile trans- 
ported,” Mr. Landis observed. Continu- 
ing he said: 

“Applying this criterion alone to 


the comparison of nuclear ships with 
conventional ships leads to the con- 








ROBERT RESOR 


Vice President in charge of Nuclear Energy Division, Bozell & Jacobs, Inc. 











clusion that there is little future for 
the atom ship in the merchant marine 
. .. But this is not the entire picture, 
We are making this comparison with- 
out taking into account the fact that 
some of the advantages we have 
listed permit the nuclear ship to do 
certain things which the conventional 
ship cannot do... 


“The limitations imposed on fast, 
large, Atlantic-run lines — such as 
the “Queen Mary” — by oil fuel con- 
stitute a good case in point. You are 
all aware that to compete with the 
commercial airlines it is imperative 
that passenger ships travel at maxi- 
mum speed these days. Traveling at 
maximum speed, the “Queen Mary” 
consumes about 50 tons of oil per 
hour. This amounts to about 15% 
of the total weight per round-trip 
voyage. This proud ship and others 
like her, then, are restricted in to- 
day’s economy to one run — that across 
the North Atlantic — because this is 
the only major transoceanic trade 
route which is short enough for them 
to traverse at full speed. 


“Nuclear power would do two im- 
portant things for such liners. It 
would first of all permit them to 
travel at even greater speeds (assum- 
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Cutaway view of the nuclear power plant of the world’s first atomic merchant ship, the 
“N. S. Savannah.” The reactor, built by Babcock & Wilcox, is capable of propelling the 
“Savannah” 14 times around the earth on a single fuel charge. 
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ing hydrofoil construction proves 
practical), thus attracting a number 
of passengers back from the airlines, 
and secondly it would permit them to 
travel at top speed anywhere in the 
world, thus introducing a flexibility 
into their operations which is now 
impossible. The value of these two 
advantages . is tremendous. 

“The same reasoning applies to 
transoceanic ore carriers and oil 
tankers. The economic pressure to 
move greater tonnages of bulk ma- 
terials greater distance across the 
oceans of the world is intense. Because 
turn-around time — i.e., time in port 
— is small for these carriers com- 
pared to at-sea time, a nuclear pro- 
pulsion plant which doubles the speed 
of one of these ships would in effect 
double its cargo-carrying ability and 
permit it to do the work of two ships. 

“So, my parting word is, don’t sell 
nuclear propulsion in surface ships 
short. You’ll see hundreds of nuclear- 
driven ships on the seas.” 


Nuclear Space Propulsion 


Another speaker, Colonel Jack L. 
Armstrong, Special Assistant to the Di- 


rector of Reactor Development at AEC, 


made a case for nuclear propulsion in 
space: 


“To justify my position, let me 
explain — chemicals contain measur- 
able and limited energy potential and 
therefore we must resort to bigger 
and bigger engines and precisely op- 
timum staging in order to achieve 
larger payloads and more ambitious 
missions. There is obviously a prac- 
tical upper limit on sheer size so ovr 
only alternative is to investigate the 
use of more powerful exotic chem- 
icals, and finally we realize that the 
gains are becoming smaller, the costs 
greater and the end is already in 
sight. Where then do we turn for our 
greater energy demands? In this 
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atomic age, the choice is obvious. It 
is even more obvious when we recon- 
sider the mundane fact that a pound 
of U-235 contains as much energy 
as is contained in nearly 2,000,000 
pounds of petroleum products.” 


While the moon is, relatively speak- 
ing, in our own back yard, a mere 
240.000 miles away, Col. Armstrong said 
he did not believe men would be willing 
to spend most of their lives on a trip 
to Venus, 25,000,000 miles away. to 
Mars, 50,000,000 miles away, or to Nep- 
tune or Pluto. some 3 billion miles 
away. He said the nuclear rocket pro- 
gram known as Project Rover has shown 
“oreat promise of success.” 

In addition to propulsion, we also 
need electrical power in space for com- 
munication and many other purposes. 
According to Col. Armstrong, ordinary 
batteries, fuel cells and solar cells all 
have serious deficiencies as generating 
devices for space uses. Ordinary bat- 
teries are too heavy: fuel cells — unless 
we learn how to make them regenerate 
— require fuel to be carried along 
(“there are no filling stations in space”). 
Solar cells cannot operate in the shadow 
of the earth nor beneath the atmosphere 
of Venus. Furthermore, as we move 
farther from the sun, the energy received 
decreases inversely as the square of the 
distance from the source. 

The answer for space, says Col. Arm- 
strong, is nuclear power, available in 
two forms. “First, we can use the by- 
product of reactors. fission products. 
The energy-laden radioisotopes we now 
bury as nuclear wastes are heat pro- 
ducers, and from heat we can produce 
electricity . . . These are economically 
attractive up to 500 watt range and can 


be engineered for service duration of 
days to years.” The second type of space 
power plant is a small-scale reactor pow- 
ered system. The program under which 
work on both types is going forward is 
known as Project SNAP, short for 
Systems for Nuclear Auxiliary Power. 

If Project SNAP is successful and 
makes large supplies of electric power 
available for space, low thrust devices 
such as ionic propulsion may become 
feasible to correct orbits or for travel 
from orbit to orbit, although such 
rockets would not have sufficient thrust 
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QUARTERLY DIVIDENDS 


Dividends of $1.12% a share on the 
42% Preferred Stock, Series B; $1.00 a 
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December 31, 1960, all payable January 
3, 1961, to holders of record at the close 
of business on December 15, 1960. 


J. THEODORE WOLFE, President 
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to take off from earth. On November 
28. Republic Aviation Corporation an- 
nounced that a rocket utilizing the so- 
called “pinch effect” to eject plasma 
should be ready in about ayear. One 
of the SNAP devices likely will be used 
to provide the powerful electric current 
required. 

Meanwhile, active development of 
communication satellites is proceeding, 
with faster, cheaper telephone service 
and intercontinental television among 
the objectives. SNAP generators of the 
isotope type are believed by the Coast 
Guard to be “very promising” for buoys 
and remote navigational aids and the 
Navy and Weather Bureau are planning 
unmanned meteorological stations. 


How Dangerous Is Radiation? 
While the U. S. produced a SNAP 


isotope generator two years ago, it has 
not yet been used. “The reason is quite 
simple,” Col. Armstrong said. “We and 
the rest of the world have been unduly 
frightened by any hint of radioactivity 
in the atmosphere. I would be the last 
to unduly belittle such dangers; how- 
ever, the picture has been distorted by 
headline hunters far beyond its actual 
fact.”” He went on to say: 

“New things take ‘getting used to,’ 
but now that changes are taking place 
so rapidly, our methods of communica- 
tion can no longer keep up. Let me 
quote from a calculation of Dr. Henry 
Morganthau: ‘It took 200 years for the 
invention of gunpowder to become com- 
mon in society; 112 years for photo- 
graphy; 56 for the telegraph; 35 for 
radar; 12 for television; 6 for the 
atomic bomb; and 4 for the transistor. 
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Common Stock 


A quarterly dividend of 45¢ per 
share payable on January 1, 
1961 to stockholders of record 
at the close of business Decem- 
ber 12, 1960, was declared 
by the Board of Directors. 
ROBERT O. MONNIG 


Vice-President and Treasurer 


December 2, 1960 
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United States Ambassador to 


Austria, Freemen Matthews, right foreground, inspects the 








control panel to Europe's most advanced nuclear research reactor prior to dedication 

ceremonies on September 29. Designed and built by American Machine & Foundry Co., 

the reactor is the heart of a new $6,000,000 nuclear research center built fer the Austrian 
Study Group for Atomic Energy near Vienna. 





This means that changes which men 
once could take six or seven generations 
to get used to now take place in six 
or seven years. Think what a mess we 
would be in if the modern automobile 
had evolved in the last 10 years.’ I can 
assure you as I| stand here today every 
effort is being undertaken to insure... 
that the use of atomic energy in space 
when used will not endanger the well- 
being of anyone.” 

A similar thought was exprecsed by 


AEC Commissioner Wilson: 


“Every great new force in the 
world — fire, steam, electricity, and 
the internal combustion engine — has 
brought new hazards, with it, with 
which we have learned to live. Even 
radiation hazards are nothing new. 
Man has from the beginning lived 
with radiation from the ground, from 
the sun, and from outer space. It is 
a fact that in America we have ap- 
proximately doubled the exposure of 
the average individual to this hazard 
during the last half century, not, I 
hasten to say, due to the coming of 


the atomic age, but to the great scien- 
tific boon of medical X-rays. 

“The coming of the atomic age has 
actually tended to reduce the average 
exposure to individuals in this coun- 
try, by focusing more attention on the 
better shielding of X-ray equipment, 
the use of shorter exposures, and 
avoiding unnecessary uses, such as 
X-rays to help fit shoes... ~ 

“With well over 200,000 people em- 
ployed (in the atomic programs) in 
the United States, there have been 
very few serious injuries and only 
three deaths due to radiation in 20 
years. As a matter of fact, their over- 
all safety record is several times as 
good as the average of industry gener- 
ally . . . Contrast this with over a 
hundred deaths in a single year by 
suffocation from the use of plastic 
bags, a mere convenience!” 


As Dr. Wilson spoke, the Atomic En- 
ergy Commission was releasing the news 
that three more major AEC plants have 
exceeded 10,000,000 man hours of 
operation without a lost-time accident to 
personnel. The three are the Y-12 plant 
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The nearly $50 million, 
136,000 KW Yankee 
Atomic Electric Co. plant 
began delivering elec- 
tricity to the region’s in- 
tegrated power system at 
2:30 am. on Nov. 10. 





at Oak Ridge, Tennessee, operated for 
the Commission by the Union Carbide 
Corporation, the AEC’s Hanford Works 
at Richland, Washington, operated by 
GE, and the Rocky Flats plant at 
Boulder, Colorado, operated by the Dow 
Chemical Company. 

One of the less apparent but very im- 
portant consequences of public fear of 
radiation is that it may slow down or 
halt growth of the nuclear industry. 
Writing in the 1960 annual report of 
the Atomic Industrial Forum in his 
capacity as president of that nuclear 
trade organization, Francis K. McCune, 
GE Vice President for 


Services, said: 


Engineering 


“The main thrusts of the required 
effort seem clearly to be two-fold: 
(1) to pursue technological develop- 
ment with all possible vigor toward 
the goal of economic feasibility in 
both power and radiation applications, 
and (2) to avoid strangulation of 
atomic development by public atti- 
tudes which overemphasize the haz- 
ards involved in the remarkably 
safety-conscious atomic industry, and 
by overly conservative regulation 
which is responsive to exaggerated 
public fears.” 


Electric Utility News 


Important news for the nuclear indus- 
try was the recent Supreme Court agree- 
ment to review last summer’s decision of 
a lower court which voided the construc- 
tion permit granted by AEC for the 





Enrico Fermi fast breeder reactor to be 
operated by The Detroit Edison Com- 
pany. The Supreme Court decision is 
not expected until next spring or sum- 
mer. Labor unions have contended that 
the plant may endanger health and 
safety and is located too near a popu- 
lation center. AEC has extendéd the 
completion date for Fermi from Decem- 


ber 15, 1960, to July 15, 1961. 


Also, on the safety front, a new trend 
may be set by the approval granted by 
AEC to a pressure suppression system 
of reactor containment developed jointly 
by GE and Pacific Gas & Electric Com- 
pany. The system, to be used in PG&E’s 
50,000 KW nuclear power plant at Hum- 
boldt Bay, California, eliminates the 
spherical or cylindrical steel pressure 
vessels common to other nuclear power 
plants. 

PG&E believes savings will amount to 
$650,000 as compared with conventional 
containment, although PG&E has spent 
some $400,000 perfecting the new sys- 
tem. Future nuclear plants will bene‘t 
substantially. Estimated capital cost of 
the Humboldt Bay plant has risen $1.1 
million and stands at $20.6 million with 
cost of power from the second core esti- 
mated at 8 mills per KWH, which is 
competitive with conventionally-gener- 
ated power in the northwest area of 
California where Humboldt Bay is lo- 
cated. 











Cities Service 
COMPANY 
Dividend Notice 


The Board of Directors of Cities Service Company declared 
a quarterly dividend of sixty cents ($.69) per share on its 
Common Stock, payable December 16, 1960, to stockholders 
of record at the close of business November 28, 1960. 


November 17, 1960. 


FRANKLIN K. FOSTER, Secretary 





DECEMBER 1960 


Last month at Rowe, Massachusetts, 
New England’s first nuclear power plant 
began delivery of electricity into the 
region’s integrated power system. The 
nearly $50 million plant will be brought 
step by step to full power of 136,000 
KW, which will be attained next year. 
It is being operated by the Yankee 
Atomic Electric Company, jointly owned 
by ten investor-owned utilities. 

In the Middle West, the Dresden Nu- 
clear Power Station was dedicated on 
October 12. AEC Chairman John A. 
McCone hailed the 180,000 KW plant 
as the “largest, most efficient, and most 
advanced” in the world. Now in opera- 
tion on the system of Commonwealth 
Edison Company, it proves that others 
of this type could be planned immedi- 
ately that would have “great power out- 
put, lower unit cost, and higher effi- 
ciency.” 

Speaking before the Mid-Continent 
Trust Conference in Chicago late in 
November, Commonwealth’s President, 
J. Harris Ward, predicted that nuclear 
power should be competitive within 
eight years in various high cost fuel 
areas. He estimated the cost of power 
from Dresden at slightly less than one 
cent per KWH compared with 6 to 7 
mill power from conventional plants. 
However, the second loading of fuel at 
Dresden is expected to be 25% lower 
in cost than the initial one. Experience 
with nuclear power plants has shown 
that increased efficiency and output over 
design specifications and lower costs of 
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107th CONSECUTIVE 
DIVIDEND 


ON COMMON STOCK 


A quarterly dividend of $.50 
per share on the common 
stock of Gardner-Denver 
Company has been declared 
by the Board of Directors of 
the company, payable March 
1, 1961, to stockholders of rec- 
ord at the close of business 
on Feb. 8, 1961. 


Quincy, Illinois 
Dec. 1, 1960 


©. C. Knapheide, Jr. 


Secretary 
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fuel per KWH generated are possible 
with operating experience and improve- 
ments in design of the fuel elements. 
And on the Pacific Coast, Allis-Chal- 
mers was selected over GE, Westing- 
house and Combustion Engineering as 
contractor for the nuclear portion of a 
50,000 KW nuclear plant to be built by 
AEC and operated by the municipally- 
owned utilities of Los Angeles and 
Pasadena, California. For a price of 
$10,760,370 Allis-Chalmers will design, 
fabricate and test operate the reactor, 
furnish the first nuclear core and spare 
fuel elements, and provide training for 
operating personnel. The plant, to be 


completed in early 1954, will be of an 
improved boiling water type and is de- 
signed to be the prototype for a 300,000 
KW reactor. Allis-Chalmers is also con- 
structing a boiling water reactor at Elk 
River, Minnesota, for operation by the 
Rural Cooperative Power Association 
there. Including superheater, this plant 
will generate 22,000 KW. 


Consequences of the Election 


Top guessing game in the business 
and financial community at the moment 
is the impact of the election. Goodbody 
& Company. holds the view that most 
electric and gas operating company 
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common stocks should continue to be 
excellent long-term investments: “We see 
no reason to fear any sudden legislative 
onslaught against the utilities.” 


Goodbody & Company feels, and 
some other observers agree, that during 
the first 100 days of the new Congress 
legislation in the energy field is not 
likely to have top priority. Their Novem. 
ber 10 report did warn, however, that 
government power might expand in the 
TVA region and in the Northwest to 
the detriment of investor-owned com. 
panies in those areas. As for the gas in- 
dustry, Goodbody believes there is little 
cause for alarm. 


Financial World on November 23 
took a similar position, noting that 
utility regulation is primarily in the 
hands of state commissions, whose rul- 
ings can be appealed to the courts. It 
also noted that much depends on the 
President-elect’s choices for the Federal 
Power Commission. Three of the FPC’s 
members can be replaced next year. The 
publication asserted that the easy money 
policy favored by Democrats can help 
the utilities, which are heavy and fre- 
quent borowers. 


Of major importance to the entire 
segment, is the National Resources Bill 
(Murray Bill). In the last Congress this 
bill would have established a council of 
natural resources advisers to the Presi- 
dent, would have required the President 
to report annually on natural resources 
development, and would have estab- 
lished a joint committee of natural re- 
sources in Congress. This is expected to 
come up again in the new Congress. 

Rounding out this brief review, the 
Democratic Advisory Council has pro- 
posed amending the atomic energy laws 
to establish primary federal responsi- 
bility “for developing economic nuclear 
power plants as yardsticks in nuclear 
power generation.” Historically, AEC 
has taken the position that it should not 
get directly into the nuclear power busi- 
ness. The Atomic Energy Act cf 1954 
states that “the development, use, and 
control of atomic energy shall be di- 
rected so as to promote world peace, 
improve the general welfare, increase 
the standard of living, and strengthen 
free competition in private enterprise.” 


A A A 


NALU Tops 80,000 MEMBER MARK 


e Membership in the 810 local life un- 
derwriter associations affiliated with The 
National Association of Life Underwrit- 
ers has passed 80,000, high point in the 
Association’s 7l-year history. Member- 
ship in NALU’s affiliated locals at the 
end of 1959 was 78,259. 
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TRUST PERSONNEL CHANGES 


(Five stars signify promotion of trustman to senior or executiv’ vice president or president, or election to board of directors) 


ARIZONA 


TUCSON—William E. Abel named trust officer at SOUTHERN 
ARIZONA BANK & TRUST Co., recently having resigned as 
vice president and trust officer of TRUST COMPANY OF Mor- 
ris COUNTY, Morristown, N. J. as reported in October. Abel 
was a founder and first director of the Trust Training School 
for Pennsylvania Bankers Association. 


CALIFORNIA 


LOS ANGELES—CALIFoRNIA BANK elected John H. Godar 
a vice president in the trust department. Godar became divi- 
sion head of the bank’s corporate trust activities this year; 
formerly served ten years with Northern Trust Co. of 
Chicago as head of the corporate trust stock transfer section; 
and attended DePaul U. 

Appointed asst. trust officers were Floyd E. Robbins and 
Charles H. Starr, Jr., with the later assigned to the business 
development division of the head office trust department. 
Robbins, a graduate of Indiana U., joined the staff in 1959 
following eight years experience as an attorney in Chicago; 
Starr’s previous experience included eight years in the trust 
department of Mellon National Bank & Trust Co., Pittsburgh. 

Appointed assistant secretaries in the trust department 
were Bruce B. Brown, (assigned to prviate trust division 
at head office), Edwin W. Linduski (pension and profit shar- 
ing trust division), and John A. Varanese. Brown was with 
Hanover Bank in New York before joining the bank this 
year, and is a graduate of Lafayette College; Linduski is a 
graduate of U. of Iowa; Varanese, a graduate of Yale U. 
and of the U. of Southern California. 


LOS ANGELES—Sgcurity First NATIONAL BANK elected 
Wayne B. Crewell vice president to continue to head staff 
management operations in the trust department; transferred 
C. Joseph Henderson, asst. trust officer, from head office to 
North Santa Ana branch; appointed Carl G. Eck an assistant 
auditor in the trust division; and Bernice J. Suess an asst. 
trust officer in the Farmers & Merchants office. 


LA JOLLA—Robert B. Conway, asst. vice president and 
trust officer, First NATIONAL TRUST & SAVINGS BANK, desig- 
nated to manage the La Jolla trust department, the first 
branch trust department to be established by any San Diego 
County bank. Complete trust administration will be offered 
at the branch. Conway joined the investment department cf 
the bank in 1946. He attended Trinity College and the U. 
of Michigan. 

SAN FRANCISCO—Robert T. Shinkle selected to head BANK 
OF AMERICA’S Northern Division Trust Activities as vice 
president-trust officer succeeding C. Edward DeRochie, who 
now will be a staff assistant to vice president and senior 
trust officer J. R. Johnson. Shinkle, formerly vice president 
and counsel, will be in charge of all district trust offices and 
trust administation in the northern California branches of 
the bank. DeRochie, a more than 30 year veteran with the 
bank, is to provide services on a statewide basis covering 
trust administration activities. 


CONNECTICUT 


HARTFORD—Carl E. Bolin, Robert P. Cunningham, Clif- 
ford T. Francis, Janet Krogh, Henry C. White and Robert 
W. Quinn appointed assistant secretaries in the trust de- 
partment, CONNECTICUT BANK & Trust Co, At New London, 
Elsie M. Fletcher named trust officer. 


FLORIDA 


PANAMA CITY—William E. Welliver, executive vice presi- 
dent and trust officer of BAY NATIONAL BANK, elected presi- 
dent succeeding R. R. Morris, retired. 


SARASOTA—At Sarasota BANK & TrRusT Co., Ira H. White 
advanced to vice president and senior trust officer; Frank 
A. Whitsett to vice president and trust officer; and William 
A. Leonard from trust administrator to trust officer. 


GEORGIA 


ATLANTA—tThomas C. Watson joined the staff of First 
NATIONAL BANK as a trust solicitor. A graduate of U. of 
Georgia, Watson was previously employed by Prentice-Hall, 
Inc. 


ILLINOIS 


CHICAGO—COoNTINENTAL ILLINOIS NATIONAL BANK & 
Trust Co. promoted Alfred P. Haake, Jr. to vice president 
in the trust department; John W. Heddens to second vice 
president from trust officer; end Edward F. Picha to trust 
officer from assistant secretary. 


INDIANA 


INDIANAPOLIS—Edward C. McKinney promoted to vice 
president and senior trust officer of AMERICAN FLETCHER 
NATIONAL BANK & Trust Co. succeeding Francis A. Ohleyer 
as head of the trust department. Ohleyer retired following 
47 years with the bank. McKinney, who joined the bank’s 
staff in 1917 as a messenger, is a graduat of Central Business 
College and attended Indiana U. Law School. 


MICHIGAN 

GRAND RAPIDS—George C. Thomson retires as board 
chairman of OLD KENT BANK & TrRuST Co. as of December 
31. Carl H. Morgenstern succeeds him as chairman and Wil- 
liam J. Schuiling becomes president and chief executive 
officer. At the time of its merger with Old Kent in 1956, 
Thomson was president of Michigan Trust Co., the first com- 
pany of its kind in the state. Morgenstern, president since 
1955, joined the bank as vice president in charge of the 
investment program. Schuiling joined the bank at the time 
of its merger in 1958 with Peoples National Bank, of which 
he had been president. 


NEW JERSEY 
CAMDEN—At First CAMDEN NATIONAL BANK & TRUST Co. 
Garfield R. Burton and E. Lawton Thurston, Jr. were pro- 
moted to trust officers. Burton has been with the bank since 
1926; Thurston has been engaged in the practice of law. 
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Grand Rapids 


EDWARD C. MCKINNEY 
Indianapolis 


JAMES E. BARTON 
Albany, N. Y. 


PATERSON—Raymond Dawson and John F. Sullivan ad- 
vanced to trust officers at NEW JERSEY BANK & TRUST Co.; 
Frank G. Habruner and John H. Ward to asst. trust officers; 
and Walter P. Ulicny appointed trust representative. 


NEW YORK 


ALBANY—James E: Barton became estate planning officer 
in the trust division of NATIONAL COMMERCIAL BANK & 
Trust Co. A graduate of Colgate U. and St. Johns U. Law 
School, Barton has specialized in life insurance and estate 
planning since 1932 when he was with Home Life Insurance 
Co., New York. He has also been associated with The Estate 
Planning Corporation, New York, and in recent years has 
been in charge of estate planning at PLAINFIELD (N. J.) 
Trust STATE NATIONAL BANK. 


NEW YORK—BANK oF NEW YorK named Joseph L. Mc- 
Elroy a trust officer; appointed Samuel H. Woolley, vice 
president, as chief investment officer with full responsibility 
for overall supervision of the investment counsel, security 
research and trading departments. Raymond W. Hammell, 
vice president, was named head of security research depart- 
ment; and Volkert S. Whitbeck, vice president, named direc- 
tor of economic research for the bank, 


NEW YORK — CHASE MANHATTAN 
BANK named vice president Donald C. 
Norton as head of the personal trusts 
and estates, estate planning and tax 
divisions of the trust department. He 
succeeds Ernest R. Keiter who will re- 
tire the end of February. Norton joined 
Chase in 1928 and has since been with 
the trust department. 

Promoted to asst. vice presidents also 
in the trust department: Curtis G. 
Callan, John E. Tighe and Alfred R. Worster. Appointed 
assistant treasurers: Victor J. Culverwell, Francis H. Dunne 
and Nils B. Gustafon; named custody officer: Bertram T. 
Clayton, and systems and procedures: Ray L. Walker. 





DONALD C. MORTON 


NEW YORK—Warren H. Dickerson and William P. Lohse 
‘elected assistant secretaries in the personal trust division 
of UNITED STATES TRUST Co., both as estate and trust ad- 
‘ministrators. 


NEW YORK—ScuHroper Trust Co. elected Phillips S. 
‘Trenbath a senior trust officer. He is at present vice presi- 
-dent and trust officer. 
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CurTis G. CALLAN 
New York 


ALFRED R. WORSTER 
New York 


JOHN E. TIGHE 
New York 


PENNSYLVANIA 


PHILADELPHIA—Victor C. Trappler promoted to vice 
president and trust officer at CENTRAL-PENN NATIONAL BANK. 
With the bank since 1922, Trappler has been a trust officer 
since 1955. 

CARNEGIE, MT. LEBANON & WASHINGTON—Ralph 
W. Utley, asst. vice president, named manager of Carnegie 
office of MELLON NATIONAL BANK & TRUST Co., and is suc- 
ceeded by Samuel M. Linduff, asst. vice president and man- 
ager at Mount Lebanon; Charles W. Campbell made trust 
officer at Washington office. Linduff, a graduate of U. of 
Pittsburgh School of Law, was trust officer, and is a co- 
director of the Trust Training School of Pennsylvania 
Bankers Association where he also serves as an instructor. 
Campbell, a graduate of Monmouth College and the U. of 
Pittsburgh School of Law, has previously been assistant 
secretary in the trust department. 


RHODE ISLAND 


PROVIDENCE—Victor B. Schwartz elected a trust officer of 
CITIZENS TRUST Co. Schwartz returns to Providence from 
San Jose, California, where he was special assistant to the 
treasurer of International Paper Co. and the International 
Paper Co. Foundation. He received his A.B. at Brown U. 
and is also a graduate of Harvard Law School. 


TENNESSEE 
CHATTANOOGA—Donald R. Turner elected asst. trust 
officer of AMERICAN NATIONAL BANK & TRustT Co. 


CHATTANOOGA—Joe E. Kerr and Richard S. White, Jr. 
named asst. trust officers of HAMILTON NATIONAL BANK. 


TEXAS 


HOUSTON—Daniel Boyd Dunn joined the trust department 
of Houston BANK & TRuST Co. as oil properties specialist, 
having been on the staff of ForT WorTH NATIONAL BANK 
for the past seven years. 

WACO—First NATIONAL BANK elected Albert J. Dennis 
as asst. vice president and trust officer. Prior to joining the 
bank in 1954, Dennis was asst. trust officer of National Bank 
of Commerce of Houston. 


VIRGINIA 


NORFOLK—W. Kelly Scott advanced to asst. vice president 
at NATIONAL BANK OF COMMERCE. Scott, with the business 
development division, is in charge of advertising and public 
relations. He is a graduate of U. of Mississippi and the 
School of Financial Public Relations at Northwestern U. 
PULASKI—C. M. Hayter succeeds the late J. H. Chapman, 
Jr. as president and trust officer of PEOPLES NATIONAL BANK, 
and continues as chairman. 

RICHMOND—At CENTRAL NATIONAL BANK William L. 
Nichols elected vice president and trust officer. A graduate 
of Stonier Graduate School of Banking, Nichols is president 
of the Estate Planning Council of Richmond and vice presi- 
dent of the Richmond Society of Financial Analysis. 


WYOMING 


CASPER—First NATIONAL BANK elected Richard M. Corb- 
ridge a trust officer. 
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Individuals seeking positions in trust 
departments may have free listing 
(maximum seven lines). Responses 
to listings should be addressed to the 
Code number shown, care of “Trusts 





and Estates,” for forwarding. 


Trust Examiner, 34, A.B., LL.B., five 
years experience with Federal super- 
visory agency in New York area. Desires 
position with responsibilities and oppor- 
tunites in large or medium size trust de- 
partment. 611-5 

Investment officer available. Thirty 
years diversified experience in invest- 
ment management and portfolio review. 
Currently security analyst medium sized 
bank. Univ. of Pa. graduate. Resume and 
references on request. 611-6 


Young family man with broad back- 
ground in banking and trust work — 
college graduate with professional and 








_—_ 


TRUST OFFICER 


Medium size Pacific Northwest bank seeks 
experienced man to head Pension and 
Profit Sharing Division. Excellent future. 
Salary commensurate with experience. 
Reply in confidence sending resumes to 


Box H-612-2, Trusts and Estates 
50 East 42nd St., New York 17 











EXPERIENCED TRUST EXECUTIVE 
WANTED 


A progressive bank with resources of 45 
million in a growing city in the South is 
interested in obtaining an experienced 
trust executive to head trust department. 


Box H-612-3, Trusts and Estates 
50 East 42nd St., New York 17 











One of New York’s great financial organ- 
izations is looking for a man with the 
i] background, training and experience for 
administration of trusts and estates. This 
is an excellent career opportunity, with 
good salary and extensive employee bene- 
fit plan and prospects for advancement. 
Write fully, and in confidence to: 


Box H-612-1, Trusts and Estates 
50 East 42nd St., New York 17 











TRUST DEPARTMENT HEAD 


Midwestern bank with $130 million in 
deposits seeks qualified man to head 
rapidly growing trust department. Should 
have law degree, previous trust experi- 
|] ence and be salesminded. Good opportun- 
ity for right man. Excellent fringe bene- 
fits — salary to $18,000 commensurate 
with experience. Mail complete resume 
concerning qualifications. 


Box H-612-4, Trusts and Estates 
50 East 42nd St., New York 17 
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banking education — interested in open- 
ing for trust officer in South or South- 
west. 611-7 


Attorney, 42, nine years broad experi- 
ence estates and real estate. Admitted to 
practice in New York State and Federal 
Courts. Desires position in Trust Dept. 
Will relocate. 612-5 


Real estate investment trusts under 
PL 86-779, organized and managed. 
Seeks position as trust manager. Age 
49. Harvard graduate, LL.B. Will travel. 
Familiar with all sections of United 
States. 612-6 


Attorney, 48, specialist in trusts, es- 
tate planning and real estate, seeks posi- 
tion in Southeast or Southwest. 612-7 

Assistant Trust Officer, 32, desires 
challenging position in a_ progressive 
trust operation. Seven years extensive 
experience in operations, administra- 
tion, and new business solicitation, in a 
large trust department. Ability and de- 
sire to assume heavy responsibility. 
612-8 

Lawyer, jurist, 45, outstanding record, 
over 22 years legal and judicial experi- 
ence including estate planning and tax- 
ation, desires trust department connec- 
tion, warm climate, preferably Florida. 
612-9 


A AA 


MERGERS, CHANGE OF NAME, 
NEW TRUST POWERS and 
NEW BRANCHES 


Fairbanks, Alaska — A trust depart- 
ment has been activated by ALASKA Na- 
TIONAL BANK under the leadership of 
Judge Vernon D. Forbes as vice presi- 
dent and trust officer. Judge Forbes was 
Judge of the United States District 
Court for the District of Alaska, Division 
#4, from November 1954 through Febru- 
ary 1960, when the position was ter- 
minated as a result of Statehood. Short- 
ly thereafter he assumed his duties as 
head of the new trust department. 


Pine Bluff, Ark. — SIMMONS NATION- 
AL BANK has changed its name to SIM- 
MONS First NATIONAL BANK. 

Los Angeles & San Francisco, Cal, — 
CALIFORNIA BANK applied to the State 
Banking Department for a change in 
name to UNITED CALIFORNIA BANK in 
connection with merging with FIRstT 
WESTERN BANK & TRUST Co., San Fran- 
cisco. William J. Murphy, Superin- 
tendent of Banking, indicated he will 
approve, and Edwin E. Adams, presi- 
dent of Bank of California, N.A. said 
the proposed new name was satisfactory 
to him. He had objected to the use of 
the present name in the northern Cali- 
fornia area served by Bank of Cali- 
fornia. Sixty-five of present offices of 
First Western which under terms of set- 
tlement with the Department of Justice 
(see T&E 11/60 p. 1102) will not be 
consolidated in the merged institution, 
will be regrouped as a new bank con- 


. When 
FLORIDA 
Is Mentioned 


Your customers can depend on 
the same high quality of com- 
prehensive trust service here in 
Florida that they have the right 
to expect from any thoroughly 
experienced corporate fiduci- 
ary. We cooperate fully on an- 
cillary matters—and in replan- 
ning estates to conform with 


the needs of Florida residents. 


TRUST DEPARTMENT 


The 


First National Bank 


of MIAMI 


Miami’s Oldest... Florida's Largest 





and NEW TOWER California's Worlds 


Famous Resort overlooking the Blue Pacific 
where Wilshire meets the sea. Twenty minutes 
from International Airport. 450 luxurious 
rooms and bungalows, all with television and 
radio. Complete convention facilities. Banquet 
rooms for up to 2,000, air-conditioned. Exciting 
new Venetian Room and Cantonese Room. 

Swimming pool Beautiful grounds and 


aN 


Across the U.S.A.and in HAWAII 


MASSAGLIA 
CREST OF GOOD LIVING 
JOSEPH MASSAGLIA, JR., President 


MASSAGLIA HOTELS 


* SANTA MONICA, CALIF. Hotel Miramar 
* SAN JOSE, CALIF. Hotel Sainte Claire 
« LONG BEACH, CALIF. Hotel Wilton 

« GALLUP, N.M. Hotel El Rancho 

* ALBUQUERQUE, Hotel Franciscan 

* DENVER, COLO. Hotel Park Lane 

* WASHINGTON, D.C. Hotel Raleigh 

* HARTFORD, CONN. Hotel Bond 

* PITTSBURGH, PA. Hotel Sherwyn 

* CINCINNATI, O. Hotel Sinton " 

* HONOLULU Hotel Waikiki Biltmore 


Werld-famed hotels 
"Teletype service—Family Piana——— 














2, landscaped gardens. Rates from $8. 
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- THE TEST 
OF TIME 


70 years of proven fiduci- 
ary experience qualifies 
American Security ... 
Washington’s largest and 
best known trust company 

as a wise choice for 
correspondents having 
trust problems in the Na- 
tion’s Capital. 


AMERICAN SECURITY 


AND TRUST COMPANY 
Washington, D.C. 


Member Federal Deposit Insurance Corporation 








Why Delaware? 


Delaware’s unique tax and 
trust laws facilitate the accu- 
mulation, management and 
conservation of property by 
corporations and non-resident 
individuals, 


They are but one reason why 
Wilmington Trust Company, 
as trustee, handles invest- 
ments for corporations, asso- 
ciations and individuals in 
virtually all states and many 
foreign countries. 


Other reasons, of course, are 
Wilmington Trust experi- 
ence; Wilmington Trust facil- 
ities. They unite in making 
ours one of the largest Trust 
Departments in the Nation. 
These benefits are available 
to you—and your clients. We 
welcome your inquiries. 


WILMINGTON 
Trust Company 


Wilmington, Delaware 
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tinuing the name FIRST WESTERN BANK 
& TRUST Co. 

South Miami, Fla. — BANK oF SOUTH 
MIAMI changed its title to First BANK & 
Trust Co. and plans to expand its trust 
department. 

Waycross, Ga. First NATIONAL 
BANK has been granted trust powers and 
appointed William S. Bazemore execu- 
tive vice president and trust officer in 
charge of the new department. 

Louisville, Ky. First NATIONAL 
BANK and LINCOLN BANK & TRUST Co. 
have consolidated under the title First 
NATIONAL LINCOLN BANK of Louisville. 
Wilbur T. Chapin becomes board chair- 
man and Douglass W. Potter president. 
Although First National has been au- 
thorized to conduct a trust business, it 
has exercised its trust powers only in 
rare instances, its fiduciary business be- 
ing handled by the affiliated KENTUCKY 
Trust Co. which remains an independent 
institution. The trust business on the 
books of the Lincoln Bank now passes 
to the combined institution but it is ex- 
pected that over a period of years this 
business will be transferred to Kentucky 
Trust. Some of the latter’s officers have 
been elected officials of the First Na- 
tional Bank in order to assist in the 
transition, while Lincoln RBank’s trust 
nersonnel have been elected officers of 
Kentucky Trust. 

Traverse City, Mich. — FIrRst-PEOPLES 
STATE BANK converted into a national 
bank under the title NATIONAL BANK & 
TRUST Co. 

Beatrice, Neb.— First NATIONAL BANK 
has been granted trust powers. 

Jersey City & Union City, N. J. — 
Hupson County NATIONAL BANK, Jersey 
City, and COMMONWEALTH TRUST CO., 
Union City, consolidated under the title 
of the former. 

Woodbury, N. J. — First NATIONAL 
BANK & Trust Co. merged with the 
Woopsury Trust Co. under the name 
First CouNTY NATIONAL BANK & TRUST 
Co. 

Buffalo & E. Aurora, N. Y. — Stock- 
holders approved merger of ERIE COoUN- 
Ty Trust Co. of East Aurora _ into 
LIBERTY BANK of Buffalo, under the title 
of LIBERTY BANK & TRUST Co. 

Mt. Kisco & White Plains, N. Y. — 
Merger of NATIONAL BANK OF WEST- 
CHESTER and Mount Kisco NATIONAL 
BANK & Trust Co. has been approved 
by stockholders effective December 2nd, 
under the name of the former. E. Addi- 
son Walker, former presidert and trust 
officer of Mount Kisco M*™°NAL, be- 
comes a vice president of NATIONAL 
BANK OF WESTCHESTER in charge of the 
Bedford-Mount Kisco area. G. Hollister 
Brown, former vice president and asst. 
trust officer, becomes vice president; 
Adele D. Gridley, former cashier and 
asst. trust officer, made assistant cashier. 

Ashtabula & Geneva, Ohio — GENEVA 
SAVINGS & TRUST Co. consolidated with 





NATIONAL BANK of Ashtabula, and be- 
came NORTHEASTERN OHIO NATIONAL 
BANK of Ashtabula. 

Allentown & Bethlehem, Pa. — Ap. 
proval was announced by stockholders 
for merger of LIBERTY BANK & Trust 
Co., Allentown, into UNION BANK & 
TrRusT Co. 

Philadelphia, Pa. Directors of 
PHILADELPHIA NATIONAL BANK and Gir- 
ARD TRUST CORN EXCHANGE BANK ap- 
proved a plan for merger. The merged 
bank, using the charter of Philadelphia 
National which was organized in 1803, 
will be known as PHILADELPHIA GIRARD 
NATIONAL BANK & Trust Co. Principal 
officers will be: Frederic A. Potts, presi- 
dent of Philadelphia National, chairman 
and chief executive officer; George H, 
Brown, Jr., president of Girard, presi- 
dent and chief administrative officer; 
Geoffrey S. Smith, Girard chairman, vice 
chairman and chairman of the executive 
committee. Girard, originally chartered 
in 1836, has long been outstanding in 
trust estate and investment service. Its 
trust department has more than $2,000,- 
000,000 of customers’ assets. 

York, Pa. — In connection with the 
merger of YoRK NATIONAL BANK & 
Trust Co. and YorK Trust Co. under 
the title York BANK & TrRusT Co. just 
completed, William C. Wagner became 
president; William Himes, senior vice 
president; Paul J. Billet vice president 
and senior trust officer; John L. Toomey 
and Robert E. Graham, vice presidents 
and trust officers; William B. Snyder, 
asst. trust officer and secretary; Donald 
S. Hoke and Catharine L. Weist, asst. 
trust officers. 

Lake City, S. C. — Trust powers have 
been granted to LAKE CITY STATE BANK. 

Toronto, Canada — GUARANTY TRUST 
Co. purchased controlling interest in 
PRUDENTIAL TRUST Co. which, in addi- 
tion to its Montreal head office, has 
branches in Toronto, Calgary, Edmonton 
and Vancouver. Guaranty Trust already 
has offices at all five points and will 
consolidate the business there. 

Ottawa, Canada — MONTREAL TRUST 
Co. will open its first Ottawa office in 
the Fuller Building, Albert Street. 

Vancouver, Canada — At the newly 
opened British Columbia branch of IN- 
vEsTorS TrusT Co., 640 Hastings Street, 
Ernest R. Jones appointed manager. 
Jones has had thirteen years of varied 
experience in the trust field in several 
large Canadian centres. 


Dh A A 
IN MEMORIAM 
Indianapolis, Ind. — WILLiAM HENRY 


POLK, vice president and trust officer of 
PEOPLES BANK & TRUST Co. 

Honesdale, Pa. — M. RAY SANDERCOCK, 
vice president and trust officer of WAYNE 
CouNTY SAVINGS BANK. 

Houston, Texas CLARENCE M. 
MALONE, vice chairman of the board of 
BANK OF THE SOUTHWEST. 
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FPRA Highlights 


HE FOLLOWING EXCERPTS AND SUM- 

maries of some of the speeches at 
the 45th Annual Convention of the Pub- 
lic Relations Association. held in Bos- 
ton October 31 - November 3, supple- 
ment the report on the new officers and 
the Trust Departmental sessions, which 
appeared last month (page 1074). 


The President’s Message 


The field of financial public relations 
is firmly established in an age of ma- 
turity, Reed Sass, FPRA president and 
vice president of Fort Worth National 
Bank, said in his address to the con- 
vention. Recent surveys indicate that 
the public’s acceptance of and its re- 
gard and esteem for financial institu- 
tions is at an all-time high. While these 
surveys do not indicate perfection, they 
do indicate heartening progress. “Ad- 
vertising — the sales tool with which 


, we reach the masses and make volume 


sales” —- was the most important factor, 
Mr. Sass observed. “When 
wholesalers, only a small segment of the 
public understood our function. As re- 
tailers, millions of people today under- 
stand and appreciate how we can be 
helpful.” The greatest contribution to 
our financial system made by public 
relations is the present concept of re- 
tailing and merchandising services to 
all deserving people, he said. “Never 
before have we had so many interesting 
and exciting services to sell and so 
many media at our disposal with which 
to sell.” 


we were 


Public Relations Comes of Age 


We have made fine progress in build- 
ing a new, improved image of our 
banks in the public mind — one that 
portrays us as being more friendly and 
helpful, Carl A. Bimson, president, 
American Bankers Association, and 
president, Valley National Bank, Phoe- 
nix, told the convention. But we have 
failed — or at least not succeeded as 
well — in creating an image which the 
public can discern as being different 
from that of other, competing, non- 
banking institutions. Banking should do 
a better job of promoting the theme that 
“only a bank can provide complete and 


Multiple financial services.” 


If we were to consider the small per- 
centage of our customers who use all 
of the more basic banking services, 
Mr. Bimson said, we would find there 
are still almost twice as many good 
prospects as there are present custom- 
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ers. Yet “the undeniable fact is that our 
greatest strength lies in the numerous 
services we have to offer.” The speaker 
quoted a recent survey which disclosed 
that a favorable image of a company 
was found in 25% more of persons in- 
terviewed who had used one of the com- 
pany’s products than among those who 
had never used a company product. 
Where two products were used, the ad- 
vantage was 32% and for four or more 
the margin rose to 48%. 

“No business has so _ completely 
changed its attitudes, its policies, its 
methods to conform to new needs and 
opportunities. No business is more com- 
petitive. Never before has banking had 
greater opportunities. We have a story 
to tell, services to sell, and a sound dol- 
lar to protect. What more could a man 


or woman with vision and ambition ask 
for?” 


Officers Calls 


“Don’t forget the services of our trust 
department when you start lining up 
the sales ammunition shortly to be 
fired,” William N. Flory, assistant vice 
president, Harris Trust & Savings Bank, 
Chicago, said in his description of ap- 
proaching the hypothetical American 
Blip Manufacturing Co. “We're a nat- 
ural to act as trustee of the prospect’s 
pension fund and investment agent for 
its profit sharing plan. Or at least as 
custodian of the securities, just for a 
starter. We'd like to be the company’s 
transfer agent, and its dividend disburs- 
ing agent, but if necessary we'll settle 
for being registrar . . 

“We should find out if any of our 
bank publications are of interest to the 
executives of the company — our trust 
bulletin, or business letter or special 
industry reports. We should invite the 
American Blip executives to our eco- 
nomic forums . . . introduce company 
executives to some of our directors . 

“The executives of American Blip are 
prospects, too. How about their personal 
trust matters — their wills, custodian or 
investment agent accounts? Can our 
trust department be of extraordinary 
help to them because they’re involved 
in a family corporation or closed corpo- 
ration? How about accounts for their 
children, grandchildren and _ godchil- 
dren? ... 

“The type of preparation we’re going 
through for calls on the corporation ex- 
ecutive works just as well for individual 
prospects — our town’s lawyers, doc- 
tors, dentists and garden variety -capi- 
talists. They make dandy customers, 
Pe «3 











IN ALABAMA 


IT’S 


OF 


COMPLETE 
TRUST 
SERVICES 


THE FIRST NATIONAL BANK 


OF 
MONTGOMERY 


MEMBER FDIC 


MONTGOMERY 














FIRMLY 


FOUNDED. 


. in the heart of Paul 
Revere-land (Middlesex 
County). Complete bank- 
ing and trust services, 
including personal and 
probate fiduciary services 
and investment agency 
and custodian accounts. 


HARVARD 


TRUST 
COMPANY 


Main office: CAMBRIDGE 38, MASS. 


Branches in 


Arlington e Belmont e Concord « Littleton 
MEMBER FEDERAL DEPOSIT INSURANCE CORP, 
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“Our bank’s salesman is going to 
have a specific reason for making every 
call, and he’s going to have a specific 
set of services to offer on every call... 
needed by the prospect, and just possib- 
ly, something he hasn’t heard of from 
any of the other bankers calling on 
him.” 


Successful Distaff Relations 


“To select, train and motivate women 
workers you'll want to vary your ap- 
proach according to why each works, 
how old she is, what her personal qual- 
ities are,” Dorothy S. Debnam, adver- 
tising manager, Citizens & Southern Na- 
tional Bank of South Carolina, Charles- 
ton, told the Staff Relations Departmen- 
tal. “Here are some of the reasons why 
women work: they are the sole support 
of their family; they are young gradu- 
ates who need the money or consider 
it ‘the thing to do’; they are married 
women who want a higher standard of 
living than the husband’s income makes 
possible; they have returned to work 
when their children are in school or 
grown up (often to help pay educational 
costs). . . . Of all women working to- 
day, about 60% are married, 16% wi- 
dowed or divorced, 25% single. 

Here are some specific recommenda- 
tion offered by Miss Debnam: 1. Sell 
the school and college graduates and the 
older women in the community the idea 
that banks are the best place to work. 
2. Open your mind to more women be- 
ing used in supervisory and managerial 
capacities. If a woman’s reason for 
working indicates that her stay will be 
a long one, give her a chance to work 
in the various departments and to move 
up the ladder. 3. Give them considerate 
supervision. Women place much more 
emphasis than men do on human rela- 
tions. Women expect tact, courtesy and 
consideration. They hunger and _ thirst 


for recognition, to be known and ap- 
preciated for the kind of person they 
are. 

“Women like to be loyal and unsel- 
fish and to devote themselves to going 
beyond the call of duty. In banks we 
have a tremendous potential for good 
in our women workers.” 


House Organs 


Experts in the field of communication 
tell us the best approach, other than 
the direct, is the use of a house organ 
— magazine or newspaper, Alfred E. 
Langenbach, vice president, First Na- 
tional Bank, Chicago, stated to the Staff 
Relations Departmental. He gave the 
following reasons: 1. They are more 
pleasant reading. 2. They combat the 
grapevine and correct distorted stories. 
3. They provide detailed information 
on a range of subjects. 4. They convey 
what needs to be said with completeness 
and accuracy — as management thinks 
it should be said. 5. They travel to the 
home and can be read by the entire 
family. 

The 1956 (most recent) survey of 
employee publications made by the In- 
ternational Council of Industrial Editors 
showed the frequency of publication to 
be: daily 1%; weekly 5%; bi-weekly 
6%; monthly 58%; bi-monthly 16%; 
quarterly 10%; irregular 4%. A com- 
parison with the 1951 survey shows 
there are fewer monthlies and bi-month- 
lies and an increase in the number of 
dailies, weeklies and quarterlies. 

Among the popular features are 
stories about pensioners, unusual bank 
jobs, a director and his company, branch 
activities, editorials (whether written by 
the editors or others), pictures and 
good covers. “By far the preponder- 
ance of editors,’ Mr. Langenbach said, 
“do their work in addition to their reg- 
ular duties.” 





MISSING AND UNKNOWN HEIRS LOCATED 


NO EXPENSE TO THE ESTATE 
WORLD WIDE SERVICE 


FOR 


COURTS — LAWYERS — TRUST OFFICERS 
ADMINISTRATORS — EXECUTORS 


INTERNATIONAL PROBATE RESEARCH 
449 WASHINGTON BUILDING 


Washington, F. €. 
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Stops Unauthorized Practice 
in Pension Planning* 
The Grievance Committee for District 


5 of the State Bar of Texas, of which | 
Dee Brown Walker, Dallas, is chairman, | 


reports disposition of a complaint of 
unauthorized practice in pension and 
profit-sharing planning through an 
agreement to cease and desist. In view 


of the company’s co-operative attitude, | 





once the question of unauthorized prac. | 


tice has been raised, the committee has 
requested that its name be withheld. 


| 


Since this is a comparatively new species | 


of unauthorized practice, we offer the | 


following summary of the more im. 
portant parts of the agreement: 

The Company recognizes that its 
preparation of pension and profit shar- 
ing plans in the past, in connection with 
selling its actuarial services, constituted 
the practice of law. Whether the plans 
were prepared by its staff atorneys, or 
delivered to the customer with admoni- 
tion that the latter should consult its own 





attorney, or whether the customer did | 


consult its own attorney, and even made 
changes, would not alter the case; such 
plans were contracts to which the com- 


pany was not a party. Whether or not | 


it made a direct charge for preparing 
the plan, it at least obtained indirect 
compensation through sale of its actuar- 
ial services. 

The Committee agrees that on re- 
quest of the attorney for the customer, 
the Company may furnish the customer's 
attorney, but not the customer, one or 
more suggested specimen forms, which 
shall show clearly that they are speci- 


men forms and are not tailored to the | 


case. Even on request of the customer's 
attorney, the Company should not pre- 
pare the plan for the client, that being 
the responsibility of the attorney, which 
he cannot delegate to the Company or 
any other lay agency. 

The Company should not suggest to 


the customer that it can or will draft | 


the necessary instruments on behalf of 
the customer’s attorney. It may state 
that it will assist the attorney in formu- 
laing and effectuating the plan. To sug- 
gest that it would be willing to draft 
the plan, even for subsequent approval 
by the attorney, would tend to evade 
the objectives of this agreement. 

The Company should not, in discus 
sing a proposed pension or profit shat- 
ing plan with a customer, attempt 10 
advise it on the legal consequences ° 
any aspect of the plan, since giving 
such advice would also constitute the 
practice of law. 


*From Fall 1960 issue of Unauthorized Practice 
News, published by American Bar Association. 
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® Stock Transfers 
* Estate & Trust Affairs 











If you or your clients have problems in 


any of the following areas, see us 


We are thoroughly experienced 
in all affairs where the law 
touches money and property. 
Quite often, as in the case of 
Pension and Profit-sharing 


° Pension & Profit-sharing Plans 
* Corporate Trusteeships 


Plans, we have set up separate 
departments devoted to these 
cases alone. The advice of spe- 
cialists in these departments 
is yours for the asking. 


The Trust Department 





° Agency Services 


° Wills in General 


We do not practice law, but our 
wide experience assures you of 
a quick grasp of your problem 
that will save time and money 
for you or your clients. 


The First National Bank of Chicago 
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SEARCH FOR FIDUCIARY 
(Continued from page 1132) 


ciaries alike, regardless of ability; and, 
of course, it is of no help to the public 
in its difficult task of choosing between 
a number of fiduciaries. How many 
times have you heard it said that a wise 
trustor or testator, in contemplating the 
creation of a fiduciary relationship, 
should spend the bulk of his time in 
choosing an able trustee or executor 
and then give to the one finally chosen 
wide discretionary powers so that the 
full benefit of the fiduciary’s compe- 
tence may be realized? That is very 
sound advice. Why, then, have the law- 
makers so often adopted the negative 
approach? 


The Prudent Man — Shackled 


Let us consider one example — the 
insistence of some jurisdictions that fi- 
duciaries must invest their trust funds 
under more or less rigid rules promul- 
gated by legislatures. Ever since 1830 
when the Supreme Judicial Court of 
Massachusetts laid down the Prudent- 
Man Rule, thoughtful trustmen almost 
everywhere have regarded this standard 
of investment ideal. It permits fiduciar- 
ies to exercise the skills in investment 
procedures for which they have become 
especially trained, and it gives to bene- 
ficiaries the benefit of that flexible con- 
duct of the affairs of the trust which 
over the long run is most conducive to 
good administration. Why then has the 
fight been so long and arduous to make 
this rule applicable in all our states? 

Just last year the corporate fiduci- 
aries of New York made a determined 
effort to get some of the restrictions on 
the Prudent-Man Rule in that state 
lifted. Some of the ablest trustmen in 
New York worked very hard to get an 
appropriate bill adopted, but in the end 
the New York Assembly refused to pass 
it. I could not fathom the reason for the 
opposition. All the corporate fiduciary 
people with whom I talked were strong- 
ly in favor of it. It seemed to have no 
political significance, and it was diffi- 
cult to find out what had influenced the 
legislators to act as they did. I under- 
stand that one of the main arguments 
made against the adoption of the bill 
was founded in the distrust on the part 
of the legislators of the ability of many 
fiduciaries to exercise wisely the wide 
discretionary powers involved in the 
Prudent-Man Rule. 

This is a sad commentary on the 
opinion in which all fiduciaries, as a 
group, are held. Again, I am not differ- 





entiating between individual and corpo- 
rate fiduciaries. But I do not believe for 
a moment that the legislators in the 
New York Assembly were disturbed 
over the inability of the trained, sophis- 
ticated trustees, whether individual or 
corporate, to do a good and careful 
job for their beneficiaries under the 
Prudent-Man Rule. What they were con- 
cerned about, no doubt, was the fact 
that most fiduciaries today are still in- 
dividuals with no particular background 
of experience in the handling and in- 
vestment of property; and the legisla- 
tors felt that giving them such wide 
discretions would be unwise. Apparently 
it seemed to them that the public inter- 
est required that not more than 35 per 
cent of a trust should be put at the 
ciscretion of the fiduciary to be invested 
in common stocks. Yet this results in 
penalizing the intelligent creators of 
trusts and similar vehicles who have 
had the wit to choose fiduciaries who 
are competent to make such decisions. 


Most of these difficulties would disap- 
pear if, in some way, acceptance stan- 
dards of competence for fiduciaries 
could be established. I am beginning to 
believe that the interest of the public, 
sooner or later, is going to require such 
establishment. We may recoil from the 
idea that fiduciaries should be licensed. 
Mr. Buek of the United States - Trust 
Company of New York suggested last 
year at the Mid-Winter Trust Confer- 
ence that we create a new kind of fidu- 
ciary to be known as “qualified trustee.” 
He was speaking in some bitterness of 
the restraints which the ineptitude of 
some trustees is placing on the efforts 
of skilled workmen in the field. I speak 
today in a somewhat different vein of 
the needs of the public for acceptable 
standards — but the end result is the 
same. 


The Bar Aspect 


I should like to touch briefly on an- 
other aspect of this problem. Year after 
year we continue to have difficulties 
with some of our lawyer friends. These 
difficulties usually arise out of the claim 
that corporate fiduciaries are practicing 
law and then usually bog down in the 
morass which seems to result from any 
attempt to define the practice of law. 
Because of this difficulty of definition, 
it is to be expected that differences 
should arise; but they can usually be 
straightened out by fair-minded individ- 
uals on each side. It is to be hoped that 
the recent statement* by the Joint Con- 


————— s 
*T&E, Aug. 1960, p. 718. 
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ference Group on the subject will help 
to clear the atmosphere. 


As a lawyer, I am greatly in sympathy 
with the lawyers’ attempt to prevent the 
unauthorized practice of the law if and 
when any of the corporate fiduciaries 
do cross the line. I feel this way not 
because I desire to protect the lawyers 
from the competition of nonlawyers, 
but because I firmly believe that the 
practice of the law is a field that should 
be reserved to the limited few who have 
achieved membership in the bar through 
their years of study and their eventual 
passing of the examinations established 
by the state to test their qualifications. 
1 believe it because I believe that the 
public must be protected — not the 
lawyers. 


But what of the fiduciary business — 
or profession, if you choose to call it 
that? There is nothing about member- 
ship in the bar which indicates any 
especial proficiency in handling the 
property of others or skill in the proper 
investment of funds. Yet far too often 
lawyers behave as if their professional 
standing gave them some special right 
to act as fiduciaries. If there were a 
measure — a standard — which related 
to the business of acting as a fiduciary 
which might be compared to the stan- 
dard of membership in the Bar, then I 
believe that many of the arguments 
with our lawyer friends would cease. 
We could then say with equal truth 
that the public is to be served in legal 
matters only by those skilled in the law, 
and in fiduciary matters only by those 


_ skilled in that field. Each group would 


keep to the field of endeavor reserved 
to it by the background of its own 
training and experience. Each would be 
fortified by the status that it had 
achieved on merit; and, with a reason- 
able effort to keep within the lines so 
drawn, the two groups should be able 
to work together as they should, so that 
the business of their common principal, 
the public, could go forward as it ought 
to. 


A List to Choose From? 


How might this Utopia be achieved? 
I am not prepared to say that we should 
ask government to interfere and estab- 
lish boards of examination and certifi- 
cates of competency. Perhaps it will 
come to that, but certainly other means 
should be explored first. It seems to me 


| that our own organization should be 


screamo 


strong enough to raise its own plan of 
distinguishing between the competent 
and the incompetent in such fashion 
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that the public could, in an intelligent 
fashion, choose between them. 

Let us suppose for the moment that 
there should come into existence an or- 
ganization of fiduciaries — not just 
corporate fiduciaries, but also skilled in- 
dividuals with a common background 
of education, training, and experience 
in the field so that membership in such 
an organization carried with it. as a 
badge of membership, an indication of 
competence as a fiduciary. I do not be- 
lieve for a moment that any effort 
should be made to prevent, by law, any 
person from choosing whom he wishes 
to act as his executor or trustee. But if 
there were available a list of the mem- 
bers of this supposed organization and 
if adequate publicity had been given to 
its formation and the basis of the re- 
quired qualifications for membership, 
then great progress might be made in 
enabling the public to choose a fiduci- 
ary against a background of knowledge 
of the competency of those persons and 
corporations which it has under consid- 
eration. Perhaps we might also move 
closer to the goal of removing the ham- 
pering restrictions which still too often 
impair the effectiveness of fiduciaries. 

There is nothing novel in the tentative 
suggestion which I have made here. | 
understand the roadblocks which lie 
across the paths which might lead in 
the direction I have discussed. But I 
believe it is time for us to begin to 
think very seriously about the whole 
problem. 

A A A 
KNIGHT HEADS MAINE FIDUCIARIES 

Lendall B. Knight, trust officer, Mer- 
rill Trust Co., Bangor, was elected presi- 
dent of the Corporate Fiduciaries As- 
sociation of Maine at the annual meeting 
November 3rd. He succeeds Francis T. 
Finnegan, vice president and trust offi- 
cer, Depositors Trust Co., Augusta. 

John D. Robinson, trust officer, First- 
Manufacturers National Bank, Lewiston 
and Auburn, was elected vice president 
and Philip R. Powers, trust officer, First 
National Bank, Portland, was re-elected 
secretary-treasurer. 

Participants in a panel discussion of 
“Aspects of Trust Investments” were: 
Morris A. Densmore, vice president and 
trust officer, First National Bank, Port- 
land; Sheldon F. Goldthwait, president, 
Bar Harbor Banking & Trust Co.; Karl 
R. Philbrick, vice president and trust 
officer, Eastern Trust & Banking Co., 
Bangor; John D. Robinson; and Joseph 
Hakanson, official assistant, Canal Na- 
tional Bank, Portland. After dinner 
James A. Storer, associate professor of 
economics, Bowdoin College, spoke on 
“Maine, and the Philippines — Underde- 
veloped Economies.” 
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ate amendment to the bill* attempted to State inheritance tax amounts to $20,- that the exclusion of a Section 303 re. | inter 
deal with this problem. As a consequence 000. Mr. Jones owned all 300 shares in demption from the application of Sub. | purp 
Subsection (h)(1)(B) provides that a a cfosely held business valued at $300,- section (h)(1)(A) shall apply only if | aggr 
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unpaid installments of estate tax, even to this interest. Of the $58,250 tax ap- of money and other property distrib. | of 
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which an election was made may con- in connection with contesting the in- point. It would seem, therefore, that the , tion 
tinue to be paid in installments. It clusion of trust property in the estate executor in our illustration would be S 
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ceived in redemption of stock are not tor with respect to income tax litigation deeming shares of stock to pay state exp 
required by Section 303 to be applied to started prior to decedent’s death. The death taxes and administrative expenses, | 64 ‘ 
the payment of Federal and state death executor does not have liquid funds with thereby accelerating the payment of de- | diab 
taxes plus funeral and administrative which to meet the following expenses: ferred estate tax installments, or at- rep! 
expenses: these specific liabilities mere- ae ee a ae tempting to defer a part of the adminis- of t 
ly provide the measure of the extent to Serene $ 58,250 trative expenses until such time as they | Nes: 
which a redemption can be made to se- First installment 5,825 can be paid out of current income. | tion 
cure capital gain treatment. If the re- — on deferred tax at ais tate 
. . _ C7 ] > . 7 . 
— is less than 50% of the value i a i , Periodic Redemptions sale 
of the interest in the trade or business, Tax 20.000 , h 2 the 
Subsection (h) (1) does not require that Administrative expenses 63,825 going Fee — ed se than | tere 
the proceeds received therefrom be ap- , — one Section 303 redemption since the | the 
plied in payment of the Federal estate enses SOR eepeees ane a wie Seven Fal 
iene ‘ due and payable on different dates. Let | tio, 
; ~ ; . In order to meet these expenses the us see if the Proposed Regulations offer th 
Although Subsection (h) (1) (B) was executor could redeem a portion of the a possible solution to this problem. Sec. bh 
added to eliminate the applicability of common stock of the closely held busi- 20,6166-3(e) (5) provides that if stock ig 
Subsection (h) (1) (A) to a Section 303 ness, provided that the business was ina js redeemed under Section 303. it will 
redemption, the executor may find him- sition to elect wach sedemplion. As not be ; sha 
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Section 303 and yet cannot avoid the oe oe ntl simplicity me eon. whether 50% or more of the de- 4} tio, 
E : ie ; * the value of the’ business remains con-  cedent’s interest in a closely held busi- S 
acceleration of unpaid estate tax install- tant at $300,000, it would appear that ness has been distributed. sold. ex- es 
espe Seon tate tere a Seat TED hates of stock — or 50% changed or otherwise disposed of. How- rag 
a gross estate of $600,000 and a net hi of the value of the business — would ever, after the redemption the executor | ox¢ 
& ? have to be redeemed to pay these ex- must pay a portion of the estate tax re 
*Senate Finance Committee Report, No. 1983, or However, if the executor — equal to the amount of money OF other } ss 
Cong. Ree. Aug. 12, 1958. the funds so received from the redemp- property distributed. Where there area | , 
” series of redemptions under Section 303, f. 
~ each_~=redemption is treated separately | 
CLOSE CORPORATION VALUATIONS and the failure of one redemption to (h 
ualify for exclusion does not necessat- 
for Tax, Merger, Corporate Sale, Conservator and other purposes ily aaa Tak seedlila: sedan 
Studley, Shupert Valuations ities, trustees, executors, at- not qualify. col 
are realistic, thoroughly torneys and others interested Suppose that in our illustration the In 
documented appraisals of in inheritance-tax, estate-tax 
closely held businesses and of and intra-estate settle- executor redeems only 64 shares to pay un 
blocks of securities involved ments, and in valuations for the Federal estate tax not deferrable un- sta 
in the problems of determin- conservator, corporate sale der Section 6166, plus the first install- pe 
ing fair worth. Complete and and merger purposes. Write ment of tax due on the closely held busi- tio 
impartial, they command the for booklet outlining the scope ane: Clie ly th : , one 
respect of courts, tax author- of our service. - ; equently the executor redeem ; 
an additional 86 shares to pay the ad- tie 
et ee eee ee ey ministrative expenses and state death un 
STUDLEY, SHUPERT & CO., INC. taxes. The regulations state that the first th 
1617 Pennsylvania Blvd., Phila. 3 / 155 Berkeley St., Boston 16 redemption is not considered to be a ‘4 
distribution, sale, exchange or other dis- fo: 
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position of the portion of the interest 
represented by the 64 shares so re- 
deemed. As a result of that redemption 
the remaining 236 shares, and not 300 
shares, represent the decedent’s entire 
interest in the closely held business for 
purposes of determining whether in the 
aggregate 50% or more of such interest 
has been distributed, sold, exchanged or 
disposed of. The subsequent redemption 
of 86 shares represents only approxi- 
mately 37°7 of the value of the interest 
in the closely held business at the date 
of death. Therefore, by having two re- 
demptions under Section 303, the execu- 
tor can accomplish his purpose of pay- 
ing the estate’s state death taxes and ad- 
ministrative expenses which may not be 
possible if a single Section 303 redemp- 
tion took place. 

Suppose that the sale of 86 shares to 
pay state death taxes and administrative 
expenses takes place prior to the sale of 
64 shares used to pay Federal estate tax 
liabilities. The sale of the 86 shares 
represents a sale of approximately 29% 
of the interest in the closely held busi- 
ness. However, the Section 303 redemp- 
tion of 64 shares to pay the Federal es- 


| tate tax is not considered a distribution, 


sale, exchange or other disposition of 
the interest, but it does reduce the in- 
terest to 236 shares (i.e. 300 shares less 
the 64 shares so redeemed) for purposes 
of determining whether other distribu- 
tions, sales, exchanges or dispositions in 
the aggregate equal or exceed 50% of 
the interest in the closely held business. 
Since the reduction of the interest to 236 
shares relates back to the time of the 
decedent’s death, or the alternate valua- 
tion date if an election is made under 
Section 2032, the sale of the 86 shares 
again represents a sale of approximate- 
ly 37° of the interest. Therefore if the 
executor disposes of an additional 32 
shares he will incur the penalty of Sub- 
section (h) unless such redemption is 
applied toward the payment of unpaid 
Federal estate tax installments. 

If a strict interpretation of Subsection 
(h)(1)(B) is adopted by the Treasury 
Department it seems that form or pro- 
cedure would control the resulting tax 
consequences in each of the above cases. 
In our first case a single redemption 
under Section 303 to pay Federal and 
state death taxes and administrative ex- 
penses would incur the penalty of Sec- 


_ tion 6166. In the second case two separ- 





ate redemptions to pay these same liabili- 
ties would not result in acceleration of 
unpaid installments of estate tax. It is 
the opinion of this writer that since Sec- 
tion 303 recognizes a privileged status 
for redemptions of stock in closely held 
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corporations and since Congress specif- 
ically provided an exception for Section 
303 redemptions, an executor should not 
be penalized under Section 6166 for ap- 
plying a portion of the redemption price 
toward payment of state death taxes and 
administrative expenses. In our first il- 
lustration, the redemption of 150 shares 
of stock should be treated as qualified 
under Subsection (h) (1) (B) at least to 
the extent that the proceeds are used to 
pay Federal estate taxes. Then the same 
result will be obtained as in the second 
and third illustrations. 


Undistributed Income of Estate 


Paragraph (2) of Subsection (h) pro- 
vides that if an estate has undistributed 
net income for any taxable year after its 
fourth taxable year, the executor shall 
pay. on or before the time prescribed 
for filing the income tax return for such 
taxable year, an amount equal to such 
undistributed net income in liquidation 
of the unpaid portion of the tax payable 
in installments. In determining the year 
for which the undistributed net income 
of the estate must be applied to the still 
unpaid estate tax installments, a short 
taxable year is treated as if it were a 
full taxable year. 


The term “undistributed net income” 
of the estate is defined in Subsection 
(h) (2) (B) to be the amount by which 
the distributable net income of the es- 
tate, as defined in Section 643 of the 
Code, exceeds the sum of (1) the 
amount of taxable income which is re- 
quired to be distributed currently and 
any other amounts properly paid or 
credited or required to be distributed 
for the taxable year, not in excess of 
distributable net income (Section 661 
(a)); (2) the amount of the Federal 
income taxes imposed on the estate for 
such taxable year; and (3) the amount 
of the Federal estate tax, including in- 
terest thereon, paid by the executor dur- 
ing the taxable year (other than any 
amount paid by reason of the applica- 
tion of this acceleration rule to the cur- 
rent taxable year or any preceding tax- 
able year). 


Subsection (h)(2)(A) does not at- 
tempt to terminate the installment priv- 
ilege with respect to accumulations of 
income for the first four taxable years 
of a decedent’s estate. Section 441 pro- 
vides that taxable income shall be com- 
puted on the basis of the taxpayer’s an- 
nual accounting period, be that a calen- 
dar year or fiscal year. In most cases an 
election will be available to the executor 
to adopt a fiscal year since books and 
records will be required to be kept dur- 
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ing the period of administration. A short 
taxable year is treated as a full taxable 
year for purposes of Subsection (h) (2) 
(A) of Section 6166. If the executor 
wishes to accumulate income for a maxi- 
mum of 48 months without having to 
apply any portion toward the retirement 
of unpaid deferred estate tax install- 
ments, he will have to adopt a twelve 
month fiscal year beginning with the 
month that the owner of an interest in a 
closely held business died. This decision 
will ordinarily be based on a tax an- 
alysis of the relative economic positions 
of the estate and the legatees thereunder. 

Subsection (h)(2) does not explain 
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the manner in which the undistributed 
net income of any given year, or pay- 
ments made as a result of a Section 303 
redemption, are to be applied in liqui- 
dation of the unpaid portion of the tax 
payable in installments. The Internal 
Revenue Service is apparently adopting 
two sets of rules depending upon wheth- 
er the payment made by the executor is 
voluntary or involuntary. Sec. 20.6166-1 
(h) of the Proposed Regulations pro- 
vides that voluntary prepayments shall 
be applied in payment of such install- 
ments, installment, or part of an install- 
ment as the person making the prepay- 
ment shall designate. If stock is re- 
deemed under Section 303 and the 
amount so received is applied to unpaid 
installments the time for payment of 
which has not yet arrived, the executor 
has the choice of designating the install- 
ments to which such prepayment is to be 
applied. If paid on the date prescribed 
for payment of the next installment due 
after the redemption, the amount will 
first be applied to that installment and 
then applied in the manner designated 
by the executor. The prepayment would 
still appear to be voluntary even though 
the redemption exceeded the 50% limi- 
tation provided in Section 6166(h) (1) 
(A), thereby compelling the executor to 
apply the sums so received in liquida- 
tion of unpaid installments in order to 
avoid termination of this instalment 
privilege. 

If, however, the prepayment arises 
from an accumulation of undistributed 
income in any year after the estate’s 
fourth taxable year, it is treated as an 
involuntary prepayment and must be 
divided equally among the installments 
due after the date of such payment. 
(Proposed Treas. Reg. Sec. 20.6166-3 
(b)(3)). It would seem that in this 
case, too, the person making the prepay- 
ment should have the option of designat- 
ing the installments to which the amount 
should be applied, in the same manner 





as in the case of a prepayment arising 
from a Section 303 redemption. In either 
case the compulsion to make the prepay- 
ment is the same, that is, the avoidance 
of accelerating all amounts not yet due 
because of the election. If, before the 
close of the fifth taxable year of the es. 
tate, the executor could estimate his un- 
distributed net income as defined in Sec- 
tion 6166(h)(2)(B) and accorcingly 
would make a prepayment of install- 
ments not yet due, it would seem that 
such prepayment is voluntary, thereby 
permitting the person making such pay- 
ment to designate the installments to 
which it is applicable. 


The writer can see no valid reason for 
compelling the person making the pay- 
ment to allocate the amount equally 
over the unpaid installments if made 
after the close of the year in question 
but before the due date of the income 
tax return for that year. The Commis- 
sioner certainly has nothing to lose by 
permitting the person making the pay- 
ment to designate the installments to 
which applicable, particularly if it will 
shorten the period of the estate’s admin- 
istration. This distinction merely adds 
further complexity to an already compli- 
cated section of the Code with little ap- 
parent reason. 


* * * 


We have seen from the foregoing an- 
alysis that Section 6166 will cause many 
electing executors a great deal of con- 
cern. The Proposed Regulations answer 
some of the questions regarding its ap- 
plication and use, but at the same time 
leave many problems unanswered. 


Section 6166 can prove to be a useful 
means of preserving a closely held busi- 
ness provided that careful estate plan- 
ning is undertaken prior to death, and 
provided further that the electing execu- 
tor successfully meets the manifold prob- 
lems and restrictions placed upon him 
during the period of administration. 

t 
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MID-CONTINENT TRUST 
CONFERENCE 


(Continued from page 1129) 


much used and not very attractive to 
corporate executors. 

The constructive ownership rules of 
Section 318 must also be reckoned with. 
The hypothetical for example, 
would require assimilation of the fam- 
ily’s stock so that 65% of the stock 
would be attributed to one owner, thus 
emphasizing the attractiveness of 303 
redemptions. 

With respect to recapitalizations as a 
part of estate planning to permit pre- 
servation of control in the face of re- 
demptions and to reduce values to be 
left in the potential taxable estate, some 
skepticism was expressed. One point of 
view was that splitting the interest in 
a closely-held corporation might create 
some serious management problems in 
the future if the complex corporate 
structure is to be long continued. 

In setting up a marital trust wiere 
closely-held stock is a principal asset 
of the estate, one must be concerned 
about special questions which stock in 
a closed corporation raises from the 
standpoint of the marital deduction, as 
for example, would it be classed as un- 
productive property? Apart from prob- 
lems of qualifying a bequest of such 
stock (which the panel thought was pos- 
sible) there are practical difficulties in- 
cluding where a power to invade cor- 
pus is desired, for such a power is not 
so meaningful where the property with- 
in the trust is by its nature somewhat 
resistant to invasion. 

A AA 

e “Trusts, Estates and Employee Bene- 
fit Planning” provided the theme for 
one of the five workshops at the area 
conference for the correspondent bankers 
conducted by Bank of the Southwest, 
Houston, on October 27. Edward Edens 
and J. W. Thigpen, vice presidents and 
trust officers, were to make the presenta- 
tion and conduct the discussion. 


case, 





For the past several years, 
First National Bank of 
Arizona has played host 
to a group of law students 
who passed their bar ex- 
amination and are duly 
sworn in as members of 
the legal profession here. 
Presiding at the luncheon 
held in Phoenix recently 
was President J. H. 
Brahm, shown here chat- 
ting with Mrs. Dorothy 
Carson (only woman to 
be admitted in the cur- 
rent class) and Chief Jus- 
tice Fred C. Struckmeyer, 
Jr. In addition to the 70 
new lawyers honored, spe- 
cial guests included judi- 
cial officials. 





Merchants National Offers 
Correspondent Trust Plan 


A new trust service to supplement the 
informal trust matters 
rendered for many years has been insti- 
tuted by Merchants National Bank of 
Boston for its correspondent banks. Un- 


assistance in 


der the “Merchants Correspondent Trust 
Plan” the technical skills, tabulating 
and bookkeeping equipment, 
strative experience and 
knowledge of the Boston institution will 
be at the disposal of the local corre- 
spondent bank. By this Plan — believed 
to be the first of its kind in New Eng- 
land — even a small or inactive trust 


admini- 
investment 


department can offer a complete range 
of modern trust services. 


Merchants trustmen will discuss fi- 
nancial problems personally with corre- 
spondent bankers and their trust cus- 
tomers. Local control of assets and serv- 
ices will be maintained to the fullest ex- 
tent possible, with employment of local 
attorneys and life underwriters, when 
these services are needed, unless the 
customer decides otherwise. Each situa- 
tion will be treated as a separate case 
and fees chargeable to the trust account 
will be equitably divided according to 
the work performed and the allocation 
of responsibility. 
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THAT BEGAN WITH THE WEST 





CORRESPONDENCE 
(Continued from page 1121) 


in the option term, cannot be extended 
after the estate comes into existence 
without upsetting the tax effect. 


As to the second point having to do 
with the propriety of a pension fund’s 
purchase of life insurance on a key 
man, I don’t know what is bothering 
the inquirer. A pension fund can invest 
in this type of life insurance; whether 
it should do so is outside the tax realm. 


Reply by Mr. Butler 


Last January and February I ad- 
dressed a San Antonio group of estate 
planners concerning Corporate Dollars 
in Estate Planning. This address was 
prepared for presentation to that group 
without any intent of further publica- 
tion or presentation. Some of the in- 
formation was obtained from several 
articles from the Journal of Taxation. 
Later, I honored a request from TRusTs 
AND Estates for a copy of the talk. 


In going through my files now, I 
find that I had read the CLU Journal 
article as reprinted in the June 1959 
issue of Journal of Taxation and appar- 
ently used the examples set forth. There 
was no intent of use for publication 
without giving due credit. The use of 
the private annuity, of course, involves 
rather basic gift, income and estate tax 
laws, though I admit some of the me- 
chanics and appraisals certainly can be- 
come involved. Nevertheless, to have 
used the examples was_ inexcusable. 
Trusts AND Estates had no way of 
knowing that any similarity might exist 
so that all responsibility is mine alone. 


Allayed Accountant’s Fears 


Mr. Robinson’s column in the Sep- 
tember issue, like his previous articles, 
was most interesting and helpful. The 
discussion about the “Fringe” Incorpo- 
rators was particularly helpful, for I 
have a situation where the accountant 
was hesitant about approving a Pension 
Plan for a Subchapter S Corporation. 
This item helped to allay his fears. 


Jack D. Garfunkel, C.L.U. 
New York City 


Accountant Speaks 


I was most interested in the article 
in the September issue entitled “Suc- 
cessful Administration of Trust New 
Business Program” by Mr. Warren H. 
Eierman, vice president of the Hanover 


Bank. When I got to page 854 I found 





that the author advocates a program of 
cooperation with professional groups, 
naming: (A) Attorneys, and (B) Life 
Underwriters, and devoting 8 or 9 
paragraphs to each catagory. I read 
hurriedly and with trepidation and fi. 
nally on page 855 found: (C) Account. 
ants, but with only one wee paragraph 
which states, in part, “We should ac. 
cord the same treatment to our friends 
in the Accounting profession that we 
do to attorneys and life underwriters.” 

Has the millennium arrived? Are we 
finally to get some recognition from 
the Trust officers of banks, or is this 
one man’s opinion. 


I do not know what Mr. Eierman 
means by the all-inclusive word “ac- 
countant,” but speaking in behalf of 
the Certified Public Accountant I might 
say that, if he were to analyze all sources 
of business recommended to the Trust 
Departments of banks, he would find a 
large percentage attributable to CPAs. 
In our own office, we have helped to set 
up Trusts and Estate Plans for clients, 
and aided in valuations of business in- 
terests for the purpose of drawing wills. 
We have cooperated with attorneys in 
every case and recommended the client’s 
bank as trustee. Yet, almost every 
brochure sent out by Trust Departments 
will advocate the advice of a lawyer, 


but rarely a CPA. 


Furthermore, the term accountant to- 
day includes all of dozens of branches, 
both public and private. We would like 
to think that the Certified Public Ac- 
countant, the fellow who, through col- 
lege education, training and rigid exam- 
ination, acquired the title bestowed by 
his respective state and who is guided 
by a high and strict professional code, 
should be classified by himself, like his 
professional brother, the attorney-at- 
law. 

If the Trust Departments will recog- 
nize an established source of business 
as well as cooperation, much more 
goodwill would ensue. Let us hope that 
Mr. Eierman has cracked the ice. 

Henry L. Stern, C.P.A. 
Bridgeport, Conn. 


Comment by Mr. Eierman 


I am glad of the opportunity to re- 
ply to Mr. Stern’s letter, which I con- 
sider excellent. There was not the faint- 
est intention on my part to depreciate 
the importance of the Certified Public 
Accountant, although “on paper” it 
might appear otherwise. The amount of 
space given to the three groups really 
stems from the statistics of the author's 
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experience, and probably, that of many, 
if not most, trust officers. 

The point is that the lawyer is the 
only absolutely indispensable member 
of what is sometimes referred to as the 
“estate planning team” because of his 
exclusive right to give legal advice and 
draw documents. Thus, the lawyer ap- 
pears in 100% of all estate planning 
cases. In terms of the frequency of con- 
tact, the next most numerous group en- 
countered by the trust officer is life in- 
surance men, presumably because most 
individuals have and/or need life in- 
surance. 

In the trust officer’s day to day ex- 
perience, he finds that the number of 
individuals who “have” a lawyer or an 
insurance adviser is much larger than 
those who “have” an accountant. There 
are exceptions, of course, such as the 
individual in business for himself either 
alone or in a partnership or a closely 
held corporation. 

It is purely a matter of workaday 
fact that the trust officer is more accus- 
tomed to dealing with lawyers and in- 
surance men than with accountants in 
estate planning problems. However, the 
heads-up trust officer should never lose 
sight of the professional contribution 
which the CPA can make as well as the 
business which he can direct or influ- 
ence toward corporate fiduciaries. I 
hope that Mr. Stern’s letter heralds an 
increasing interest in estate planning on 
the part of Certified Public Account- 
ants, which would be most welcome. 


Operations Manual Sells 


We wish to express our appreciation 
for the item on our new Trust Opera- 
tions Manual in the October issue (p. 
983) as it resulted in the sale of at 
least fifteen copies to date. Further in- 
quiries can be addressed to me as Chair- 
man of the Trust Operations Commit- 
tee of the Texas Bankers Association. 
(See this issue, p. 1192.) 

B. J. Clark 
Vice President and Trust Officer 
First National Bank 
Midland, Texas 


Common Fund for New Zealand 


Further to my letter of the 15th 
March (see T&E, April 60, p. 307) I 
am pleased to be able to advise that 
legislation has now been passed enab- 
ling the Trustee Companies in New 
Zealand to set up Group Investment 
Funds. We have used the title “Group 
Investment Fund” to differentiate our 
funds from the Common Fund of the 
Public Trust Office which is a Govern- 
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ment Department with statutory powers 
to administer estates and trusts. 

The rate of interest payable to es- 
tates from the Common Fund of the 
Public Trust Office is fixed by regula- 
tion from time to time. The Public Trus- 
tee invests the Common Fund moneys 
and is entitled to retain as part of his 
Departmental revenue the difference be- 
tween the rate allowed to estates by 
regulation and the rate which is re- 
ceived from a borrower. Sections 4 and 
6 of the new Act prohibit the Trustee 
Companies from making any similar 
profit from the operation of the Fund. 
We hope to increase the return to our 
estates by the operation of our Group 
Investment Funds and at the same time 
benefit ourselves by reduced administra- 
tion costs. 

In setting up our Funds I am sure 
that we will be assisted considerably by 
reference to articles which have ap- 
peared in Trusts AND Estates from 
time to time. I would like to thank you 
again for the assistance you have given 
us in this matter. 

W. A. Race, 

Trust Manager 
New Zealand 
Insurance Co. Ltd., 
Trust Department 
Auckland, N. Z. 

A AA 
WESTERN CONFERENCE DATES SET 


The 35th Western Regional Trust 
Conference, sponsored by the Trust Di- 
vision of The American Bankers Asso- 
ciation, will be held at the Olympic Ho- 
tel in Seattle, Wash., July 12-14, 1961. 
Hosts for the conference will be the 
Trustmen’s Association of Western 
Washington. Victor R. Graves, vice 
president and trust officer, Peoples Na- 
tional Bank of Washington, Seattle, and 
member of the Trust Division’s Execu- 
tive Committee, is general chairman. 

A a A 
PICTURE SWITCH 

Photographs of the authors of the 
article on “Trusteed Management of 
Closed Corporations” (Nov., p. 1020) 
were inadvertently cross-identified. With 
apologies to both distinguished looking 
gentlemen, we reproduce the pictures 
herewith with the correct identifications. 
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Todd Heads Texas Trustmen 


Raymond R. Todd, vice president and 
trust officer of the Capital National 
Bank in Austin, was elected Chairman 
of the Trust Section of the Texas Bank- 
ers Association at 
its 39th annual 
convention in Aus- 
tin, November 4-5, 
atttended by 145 
trustmen and 90 
wives. He succeeds 
Joe Nelan, vice 
president and trust 
officer of the El 
Paso National Bank. Elected to the Ad- 
ministrative Committee was Wallace P. 
Metcalfe, vice president and trust offi- 
cer. Texas Bank and Trust Co., Dallas. 

Thomas C. Patterson, President of 
the Texas Bankers Association and vice 
president of the El Paso National Bank, 
praised the trustmen for the way they 
have handled the many problems that 
have confronted them and have carried 
their profession from its pioneer stage 
not too many years ago to the high 
standing it now enjoys. 

A highlight of the convention was the 
presentation of the Texas Trust Opera- 
tions Manual compiled by the Trust 
Operations Committee (see accompany- 
ing photo). 

Panel discussions featured the day. 
Topics and leaders included: “Trust 
Operations and Presentation of Trust 
Operations Manual” moderated by B. J. 
Clark, vice president and trust officer, 
First National Bank, Midland; “Ranch 


and Farm Interests in Trust”; “Desir- 





RAYMOND R. Topp 








TRUST OPERATIONS MANUAL PUBLISHED 


Members of Trust Operations Committee presented completed Manual at annual con- 
vention of Trust Section of Texas Bankers Association last month. From left to right are: 
Section Chairman Joe Nelan, vice president and trust officer of El Paso Nationa! Bank; 
Edward W. Smith, Jr., Citizens National Bank, Lubbock; Hollis H. Bowen, Fort Worth 
National Bank; C. A. Nipper, First-Wichita National Bank, Wichita Falls; Scott W. 
Hudson, Merchants and Planters National Bank, Sherman; Wesley W. Alexander, Moody 
National Bank, Galveston; and Committee Chairman B. J. Clark, vice president and trust 


officer, First National Bank, Midland. 


The 119-page, loose-leaf manual, described at page 983 of the October issue, is designed 
for bankers, lawyers, accountants, underwriters and teachers, and may be obtained from 


Mr. Clark for $7.50 plus postage. 





able Trust Legislation” moderated by 
Robert R. Ferguson, vice president and 
senior trust officer, Republic National 
Bank, Dallas; and “Trust Compensa- 
tion” led by Edward R. Stocker, vice 
president and senior trust officer, Con- 
tinental National Bank, Fort Worth. A 
report was received from the joint con- 
ference committee of the State Bar of 
Texas and the TBA Trust Section. Fol- 
lowing the business session, Horace 
Busby, Austin businessman, discussed 
the economic outlook. 

Dallas was selected the site of next 





Missouri. 


from other states to Missouri. 





First Choice for Trust Service 
in Missouri 


The St. Louis Union Trust Company engages only in the trust busi- 
ness. It does no banking business. It accepts no deposits subject to 
check. It is the largest stockholder of the First National Bank in 
St. Louis, with which it is affiliated. It is the oldest trust company in 


We suggest consideration of our Company for ancilliary service in 
Missouri or where recommendations are to be made to people moving 


“Trust Service Exclusively” 


St. Louis Union Trust Company 


ST. LOUIS, MISSOURI 
Affiliated with the First National Bank 
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year’s meeting on November 8, immedi- 
ately preceeding the Mid-Continent 
Bankers Association Trust Section Con- 
vention there on November 9 and 10. 


A AA 


Catherine Cleary Bank Woman 
of the Month 


Catherine B. Cleary, vice president, 
First Wisconsin Trust Co., Milwaukee, 
was named December “Bank Woman of 
the Month,” by the National Associa- 
tion of Bank Wo- 
men. Former as- 
sistant United 
States Treasurer 
and assistant to the 
Treasurer of the 
United States, trus- 
tee of Northwest- 
ern Mutual Life In- 
surance Co., mem- 
ber Board of Trustees, Lawrence Col- 
lege, and member Board of Visitors, 
University of Wisconsin, Miss Cleary 
is also a former president of NABW. 


Miss Cleary received her AB degree 
from the University of Chicago in 1937, 
and her law degree from the University 
of Wisconsin in 1943. Her responsi 
bilities at the Trust Company include 
advertising and public relations, ad- 
ministration of a limited number of 
personal trust accounts, some _ estate 
planning and business development, 
service as secretary to the Executive 
committee as well as the Board, and 
cooperating with the general counsel. 
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ON THE PUBLICITY FRONT 


Newspaper and Magazine 
Advertising 


“The Chase Manhattan Bank (New 
York) presents a new symbol of greater 
usefulness,” observes a current ad of 
that institution. The symbol, consisting 
of four sections bordering a square 
center (see cut), represents the state- 


ment that “in commercial or personal 
banking, trust or international services, 
we have experienced personnel and 
specialized departments to serve our 
friends at home or abroad.” 

“Mr. T and his traveling trust” is the 
story of a successful businessman who 
wanted to retire to a different state but 
wanted First National Bank, Chicago, 
to be his executor and trustee. The 
problem was solved by creation of a 
living trust. The story — with picture 
of Mr. T arriving at his new home 
amid warm sunshine and graceful palm 
trees — is another of First National’s 
series of case history advertisements. It 
was reprinted on the back cover of the 
bank’s October “Business and Economic 
Review.” 

“Bring me a fisherdee, Papa,” shouts 
little Patrick Hundley to his father as 
the latter starts a fishing trip, in an ad 
from Houston Bank & Trust Co. The 
child was confused over the word “fi- 
duciary” he had heard his parents use, 
since his father is vice president and 
trust officer of the bank. The ad explains 
to the reader some of the meaning of 
“fiduciary” that young Patrick could 
not yet understand, but observes that 
“he does indeed already participate in 
a fiduciary relationship; the faith he 
has in his parents is simply staggering.” 

“Major Problems of the Major Stock- 
holder” in an ad from United States 
Trust Co., New York, are estate planning 
problems — continuing his company or 
establishing a market for his stock; li- 
quidity; valuation of his holdings. These 
are problems “which call for intelligent 
planning during his lifetime and intelli- 
gent action afterward.” Advance copies 
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of the ad were sent to prospects with 
a short covering letter from president 
Hoyt Ammidon. 

“Will you be losing valued person- 
nel?” asks an ad from Rhode Island 
Hospital Trust Co., Providence. The ad 
offers assistance with Employee Pension 
and Profit Sharing Plans which “help 
reduce employee turnover.” 

“Your key to family security is a 
sound estate plan with adequate insur- 
ance . . . and a Will drawn by an at- 
torney” observes an ad from Champaign 
(Ill.) National Bank. The key — with 
plenty of white space — is pictured to 
capture the reader’s attention. 

“The Life and Times of Mr. Meadow- 
brook” is the autobiography of a bank 
symbol providing the theme for the 
story of bank expansion told by Meadow 
Brook National Bank, West Hempstead, 
N. Y. in a 16-page supplement to The 
New York Times. “One thing I’ve found 
out since working for Meadow Brook,” 
says the symbol, “is that it is almost 
as hard for an individual or corporation 
to keep what has been earned as it was 
to earn it. The Bank’s Personal Trust 
Department specializes in this field, 
working with lawyers, accountants, and 
insurance men from all over the area. 
Equally important in the preservation 
of earnings is the Corporate Trust De- 
partment which, among other things, 
specializes in pension and profit sharing 
plans for the future security of the 
working force.” 


Forums 


An economic and investment forum 
was sponsored by the Bank of Delaware, 
Wilmington, on November 17. Officers 
of the bank discussed the business out- 
look, fixed income securities and com- 
mon stocks. This was followed by a 
discussion on December 6 of real estate 
and mortgages. 


The third annual Finance Forum 
sponsored by Mount Vernon Bank & 
Trust Co., Alexandria, Va., was held on 
three successive Wednesdays in Septem- 
ber and October with the subject matter 
divided between Investment Manage- 
ment and Estate Planning. Invitations 
sent as statement stuffer: led to an ai 
tendance of over 200 with an excess of 
600 requests which had to be turned 
down. 


This forum started as an investment 
seminar, but with the establishment of 
a Trust Department in 1959 a session 
on estates and trusts was added. The 
bank aimed not at direct selling but at 
education, and the type of questions 
asked indicated a highly informed audi- 
ence whose thinking about individual 
situations was further stimulated. 


The investment lectures were given 
by George M. Ferris, Washington mem- 
ber of the New York Stock Exchange 
and university lecturer. The trust and 
estate element was presented by the 
bank’s trust officer, Townsend Oast. It 
is hoped that the program can be ex- 
panded at a future date to include 
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Trust Officer Townsend Oast addressing the Third Annual Finance Forum of Mount Vernon 
Bank & Trust Co., Alexandria, Va. 





representative lawyers and life under- 
writers. 


Arizona includes a section “to help you 
become established financially.” Here 





Booklets 


“How you can use a Living Trust and 
our Common Trust Fund” is explained 
in a folder from Union Trust Co., Wash- 
ington, D. C., which goes directly to 
the point. The minimum amount is $10.- 
000 . . . the agreement is drawn by 
“your attorney” .. . the “attractive fea- 
tures” of a living trust are summarized 
with special sections on “Continuous 
Supervision,” “Avoids Court Publicity 
and Settlement Costs,” “Diversified In- 
vestments and Effective Safeguards.” 
Approximate annual fees are quoted for 
trusts of selected sizes. 

“Helpful Hints for Arizona Newcom- 
ers” issued by First National Bank of 


Illustration from First National Bank 
of Arizona’s booklet. 


the reader learns about community 
property, the probable need for a new 
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will, and the bank’s trust services. The 
booklet is attractively illustrated, of con. 
venient size, and is packed with useful 
information for the visitor or new resi- 
dent, with emphasis on the latter. 

Estate Planning receives a whole page 
of discussion in the November issue of 
“The Beacon,” employee magazine of 
National Bank & Trust Co. of Fairfield 
County, Stamford, Conn. In addition to 
reporting on the speaking engagements 
of vice president Carleton E. Hammond, 
both outside and inside the bank, this 
page advertises booklets on Wills and 
“Happier Living through Estate Plan- 
ning.” 


A AA 
COMMON TRUST REGULATION 
(Continued from page 1149) 


certainly take this matter in hand. 
Suffice it to say that at least one de- 
fect stands out glaringly. What does the 
Board of Governors propose as to a 
trust which, being in the form frowned 
upon but nevertheless bona fide in the 
opinion of the trustee bank, has partici- 
pated in a common trust fund, perhaps 
for many years? Is such a trust to be 
arbitrarily withdrawn and thus, quite 
involuntarily, be subject to tax conse- 
quences which may be very serious? To 
make such a ruling retroactive would do 
injustice to those who, in all good faith, 
established such funds. 

It is hard to see why, after 23 years 
of most successful operations of com- 
mon trust funds by banks large and 
small throughout the country, the Board 
should suddenly want to make this 
amendment. The news release states that 
the Board is making a comprehensive 
study of all features of common trust 
fund regulations and will seek the views 
of interested parties as to any possible 
changes. It is too bad that the Board 
could not wait until this study has been 
completed rather than propose a single 
and undesirable amendment now. 

The Board very properly proposes an 
overall review of the record and regula- 
tion of the Common Trust Fund per se. 
The experience accumulated by the ex- 
aminers and supervisory staff as well as 
by the several hundred institutions oper- 
ating such Funds should give a solid 
base for any needed revisions and a 
chance to reconsider the whole question 
of “bona fides,” which still eludes un- 
arbitrary definition, as well as the re 
spective role of supervisory and bank 
policy in a field of great and growing 
consequence to the savings, investment 
and security of provident citizens. 
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ESTATE PLANNING COUNCIL ACTIVITIES 


A new Council was formed at Eau 
Claire. Wis., on September 30. Officers 
elected for the first season are: Pres. — 
Victor H. Wahl, attorney; Vice Pres. & 
Sec. — W. Warren Barberg, Equitable 
Life Insurance Co. of Iowa: Treas. — 
Alphons Pitterle, C.P.A. 

Birmingham, Ala. — On November 2 
John W. Gillon spoke on “The Use of 
Life Insurance Options in Estate Plan- 
ning.” 

Central Arizona (Phoenix) On 
November 7 Charles W. Hamilton. 
senior vice president and senior trust 
oficer. National Bank of Commerce, 
Houston, spoke on “The Necessity for 
Excellence.” 

Southern Arizona (Tucson) — On 
November 25 the 1960 Annual Estate 
Planner’s Day program was conducted 
in cooperation with the University of 
Arizona College of Law. The speakers 
and their topics were: Verne Arends, 
assistant secretary, Northwestern Mutual 


| Life Insurance Co., “Pension and Profit 


Sharing Plans — Fact and Friction”: 
C. Moxley Featherston, chief. compro- 
mise section, tax division, Department 
of Justice, “Major 1960 Estate and Gift 
Tax Litigation”; William J. Bowe. pro- 
fessor of tax law, University of Colo- 
rado, “Trusts and Estates — Income, 
Estate and Gift Taxation.” The lunch- 
eon speaker was Lewis W. Douglas. 
chairman of the board, Southern Ari- 
zona Bank & Trust Co., Tucson. 

Bakersfield, Cal. — On November 30 
Joseph J. Hyde, C.P.A., spoke on “The 
C.P.A.’s Role in Estate Planning.” 

East Bay (Oakland, Cal.) — On No- 
vember 14 Stacy H. Dobrzensky, attor- 
ney. spoke on “New Sources for Estate 
Planning.” 

Santa Clara County (San Jose, Cal.) 
— On November 21 Robert A. Vatuone 
spoke on “Estates and Titles.” 

Denver, Colo. — On November 15 
Alfred S. Moses, assistant counsel, Con- 
necticut General Life Insurance Co., 
Hartford, spoke on “Taxation of Life 
Insurance Proceeds.” Mr. Moses includ- 
ed discussion of taxation of living bene- 
fits as well as death proceeds. 

Connecticut — On November 29 Pro- 
fessor Robert Triffin, department of 
economics, Yale University, spoke on 
“The Twilight of the Gold Standard 
and the World Dollar Crisis.” 

Northeast Florida (Jacksonville) — 
On November 17 Karl W. Punzak, Hart- 


ford. Conn., attorney, spoke on “Life 


DecemMBER 1960 


Insurance as a Multi-Purpose Estate 
Planning Device.” 

Hawaii (Honolulu) — On November 
17 Douglas J. Takagi spoke on “Capi- 
talization of the Individual.” 

Indianapolis, Ind. — On November 
17 Richard Jackson, C.P.A., and Henry 
J. Peirce, C.L.U., discussed the common 
interests of their respective professions 
concerning assistance offered to those 
whe plan estates. 

Des Moines, lowa — On November 7 
Paul Jennings, pension trust examiner, 
Internal Revenue Service, spoke on 
“Current Problems of Pension Trusts.” 

Berkshire County (Pittsfield, Mass.) 
—On November 29 an estate planning 
problem was presented in the form of 
an interview between the client and 
members of the estate planning team. 
Paul Fodder, trust officer, Agricultural 
National Bank, played the part of the 
client. Other panel members were: John 
Talbot, life insurance; William Stevens, 
accountant; Joseph Barry of National 
Mahaiwe Bank of Great Barrington, 
trust officer; Rudolph Lewis, attorney. 
Details of the problem and some sug- 
gestions regarding the solution were 
sent to members before the meeting. 

Boston, Mass. — On November 7 


Dr. Charles F. Phillips, president of 
Bates College and of The New England 
Council, spoke on “Some of Tomor- 
rows Challenges” at a joint meeting 
with the Boston Chapter of Chartered 
Phillips 


Life Dr. dis- 


Underwriters. 














cussed the farm problem, foreign com- 
petition in business, tax reduction, 
Russia as a competitor and the effect 
of the gold market on the U. S. dollar. 


Flint, Mich. — On November 2 pro- 
fessor Alan N. Polasky spoke on “The 
Tools of Estate Planning.” continuing a 
subject he began at the October meet- 
ing. This has been a condensation of a 
program he gave to lawyers at the Uni- 
versity of Michigan Law School Sum- 
mer session. 

St. Louis, Mo. — On November 28 
James F. Thornburg, South Bend, Ind.., 
attorney, spoke on “A Program to En- 
courage Senile Delinquency.” 

New Hampshire — On November 10 
Joseph Trachtman, New York attorney 
and New York legal editor for Trusts 
AND EstaTEs, spoke on “Current Prob- 
lems in Estate Planning.” 


Central New Jersey (Red Bank) — 
On November 2 William J. Glading, as- 
sociate counsel, law department, Pru- 
dential Insurance Co. of America, New- 
ark, spoke on “Key Man Insurance.” 

Buffalo, N. Y. — Speakers on No- 
vember 15 were Francis A. Smith, pres- 
ident, Marine Trust Co. of Western New 
York, and Howard T. Saperston, attor- 
ney. Officers elected for the ensuing 
year are: Pres. — Rudolph W. Grabau, 
corporate trust officer, Marine Trust Co. 
of Western New York; Vice Pres. — 
Christopher A. Carr, Prudential Insur- 
ance Co.; Sec. — Claude F. Schuchter, 
vice president Manufacturers & Traders 
Trust Co.; Treas. — Allen O’Donnell. 
general agent, Equitable Life Insurance 
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Co. of Iowa. The Council has been pro- 
moting discussion panels on estate plan- 
ning before local civic organizations. 

Eastern New York (Troy) — On No- 
vember 18 Fred L. Rush, assistant sec- 
retary, Hanover Bank, New York, spoke 
on the cooperation of attorneys, 
C.P.A.’s, trust officers and life under- 
writers. The meeting was held jointly 
with the General Agents Association in 
Albany. 

Long Island, N. Y. — On November 
10 John M. Grotheer, vice president in 
charge of estate planning, Chase Man- 
hattan Bank, New York, spoke on “Life 
Insurance Trusts,” with particular refer- 
ence to the new section of the New 
York Decedents Estate Law permitting 
“pour-over” of life insurance proceeds 
to testamentary trustees. This amend- 
ment becomes effective January 1, 1961. 

New York, N. Y. — On November 9 
Joseph W. Price, III, Philadelphia at- 
torney, spoke on “How Will Clauses 
Can Influence a Bene‘iciary’s Income 
Taxes.” 

Charlotte, N. C. — On November 14 
Nick H. Robinson, Jr., retirement plans 
examiner of the Internal Revenue Serv- 
ice, Greensboro, spoke on current devel- 
opments in pension and profit sharing 
plans. 

Cleyeland, Ohio — On November 14 
the Society of Estate Analysts heard 
Edward A. Eisele, Jr., attorney, discuss 
the “Use of the Charitable Remainder 
in Estate Planning.” Mr. Eisele’s dis- 
cussion drew upon his personal experi- 
ence with three recent cases where the 


use of a charitable remainder was help- 
ful in reducing estate taxes at the death 
of the first spouse. 

On November 22 the Estate Planning 
Council heard James B. Danaher, chief 
judicial deputy of the Cuyahoga County 
Probate Court, discuss “Recent Devel- 
opments in Ohio Inheritance Tax.” Mr. 
Danaher reviewed both legislative 
changes and court decisions. 

Dayton, Ohio — On November 10 
Josiah T. Herbert, vice president, secre- 
tary and counsel for Toledo Trust Co., 
discussed the use of pension plans for 
professional people under the doctrine 
of the Kintner case, including the prob- 
lems of the deductibility of the premiums 
and the difficulties with Ohio statutes 
forbidding incorporation of professional 
partnerships. 

Tulsa, Okla. — On November 21 Noel 
L. Walsh, C.L.U., district manager, 
Metropolitan Life Insurance Co., spoke 
on “Split-Dollar Insurance Plan.” He 
discussed what it-is. how it works, its 
advantages and disadvantages. 

Mahoning-Shenango Valley (Ohio- 
Pa.) — On November 17 Robert J. 
Lawthers, director of estate planning 
services, New England Mutual Life In- 
surance Co., Boston, spoke on “Com- 
mon Disaster and Other Estate Planning 
Misconceptions.” 

Bucks County, Pa. — Qn November 1 
Herman Finkelstein, attorney, from the 
Philadelphia Office of the Internal Rev- 
enue Service, spoke on “The Estate Tax 
Valuation of Closely Held Business In- 
terests.” 
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Pittsburgh, Pa. — On November 3 
B. N. Woodson, president, American 
General Life Insurance Co., Houston, 
spoke on “Taking the Mystery Out Of 
Life Insurance.” 

Chattanooga, Tenn. — On November 
16 Charles B. McCaffrey, lecturer in ad. 
vanced underwriting, graduate division, 
Wharton School of Business of the Uni- 
versity of Pennsylvania, was the speaker, 

Nashville, Tenn. — On November 7 
Edwin B. Thurman, Jr., C.L.U. and at. 
torney from Evanston, IIl., discussed de. 
ferred compensation agreements for ex. 
ecutives. Mr. Thurman is manager of 
the advanced underwriting department 
of Continental Assurance Co. 

Corpus Christi, Texas — On Novem- 
ber 15 Kurt A. Welgehausen, C.P.A,, 
discussed “Savings of Income and Es. 
tate Taxes Through Use of Inter Vivos 
Gifts.” 

Dallas, Texas — On November 10 
John F. Miller, C.P.A., discussed “In. 





come and Estate Tax Problems Arising | 


from Income Earned at or about Time | 


of Death.” 

El Paso, Texas — On November 15 
William C. Schaab. Albuquerque attor- 
ney, discussed the “Use of the Widow's 
Election in Community Property States.” 

Fort Worth, Texas — On November 
17 W. Page Keeton, dean of the Law 


School, University of Texas, was the 
speaker. 
San Antonio, Texas — On November 


15, Edward Horner, trust officer, Frost 
National Bank, spoke on “Community 
Property and the Rights of Survivor- 


ship.” 

Madison, Wis. — On November 14 
William J. Caron, C.P.A., discussed 
“Accounting Problems in Estate Plan- 
ning.” 

Toronto, Ont. — On November 1 


Elgin E. Coutts, solicitor, spoke on “Ad- 
vising and Taking Instruction for a 


Will.” 
A AA 


LIBRARY PUBLISHES ESTATE 
PLANNING BIBLIOGRAPHY 


The business section of the Public 
Library of Newark, N. J., has published 
a short bibliography of books and articles 
dealing with estate planning. The list, 
compiled by Leslie Ota, is arranged un- 
der the following headings: Reading for 
the Layman; Aids for the Specialist; 
Accounting Aspects; Business Aspects; 
Life Insurance Aspects; Tax Aspects; 
and Trusts. Dates of publication range 
from 1955 through September 1960. 
Copies are obtainable at 40c from The 
Business Library, 34 Commerce St» 
Newark, N. J. 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Foosaner, Saiber & Schlesinger, Newark, New Jersey 





ESTATE TAX 


Contingent portion of insurance pro- 
ceeds denied marital deduction. At time 
of death, decedent possessed two insur- 
ance policies. Optional mode of settle- 
ment had been selected. It provided for 
equal monthly payments to widow for 
life, with 240 installments guaranteed. 
Should widow die before guaranteed pe- 
riod, daughter was to receive remainder 
of installments. If both widow and 
daughter did not survive period, then 
commuted value of unpaid installments 
was to be paid in lump sum to estate of 
last to die. Executors maintained that 
insurer’s separate entries for payments 
certain and contingent payments created 
two separate properties, and that sum 
necessary to fund contingent payment 
qualified for marital deduction. Commis- 
sioner disallowed marital deduction for 
widow’s interest in policies. 


HELD: For Commissioner. Insurer’s 
allocations were actuarial. Policies made 
no provision for separate funds, and 
none was created. Interest was, therefore, 
terminable, and did not qualify for mari- 
tal deduction. E. J. Meyer v. U. S., Sup. 
Ct., Nov. 21, 1960. 


Power to invade principal does not 
constitute power of appointment under 
New York law. Decedent left his estate 
to his wife for life with remainder to 
his children. Widow was given right in 
her sole discretion to invade and use 
principal not only for necessities, but 
generally for her well-being, comfort 
and happiness. Commissioner disallowed 
marital deduction for value of interest. 


HELD: For Commissioner. Under ap- 
plicable New York law, powers granted 
here do not include right to unrestricted 
use by life income beneficiary or ability 
to make gifts to others of principal. 
Power is limited by exercise of good 
faith. Spouse cannot appoint to herself 
or to her estate. Therefore, marital de- 
duction is not allowable. Est. of R. G. 
May v. Comm., 2d Cir., Nov. 2, 1960. 


Charitable reduced 


deduction by 


| amount of will settlement contest. Dece- 


dent 


created testamentary charitable 


DECEMBER 1960 


trust. Shortly after his death, will con- 
test was filed. Prior to trial of contest, 
compromise agreement was reached be- 
tween charitable legatee and will con- 
testant, pursuant to which he was paid 
$59,000. No part of this amount repre- 
sented assignment or surrender of char- 
itable bequest. It came from: $10,000 
under specific legacy under will; $12,000 
from mortgage on church property; $8,- 
500 from church funds; balance from 
loans by church members and sale of 
church bonds. Charitable legatee was re- 
imbursed by gifts for money it paid to 
will contestant. Commissioner reduced 
charitable deduction claimed by estate 
by $59,000 and assessed tax deficiency. 


HELD: For Commissioner. Amount 
deductible as charitable bequest must be 
computed on basis of what charity actu- 
ally received and not what is contained 
in decedent’s will. Since charity actually 
received $59,000 less than amount claim- 
ed as deduction, Commissioner correctly 
reduced deduction. H. C. Wilcox, Exr. v. 
U. S., D.C.N.D. Ohio, May 27, 1960. 


Widower’s allowance qualifies for mari- 


tal deduction. Under Maine law, dece- 
dent’s husband received court-awarded 
widower’s allowance. Allowance was paid 
in lump-sum. Commissioner disallowed 
marital deduction. 


HELD: For estate. State law provides 
for cessation only of payments made pe- 
riodically, but once order of probate 
court has been entered and becomes final, 
surviving spouse’s right is vested abso- 
lutely. Single lump-sum payment to wi- 
dower qualifies for marital deduction. 
Estate of M. K. Gale v. Comm., 35 T.C. 
No. 27, Oct. 31, 1960. 


INCOME TAX 


Insurance agent’s “expirations” are 
capital assets. Taxpayer, insurance sub- 
agent, contracted with agent who em- 
ployed him to sell him his insurance “ex- 
pirations,” consisting of information 
records about policies previously sold, 
policies about to expire, and other data 
concerning agent’s clientele. These in- 
cluded effective dates and type and cov- 
erage of insurance policies. It is recog- 
nized in insurance field that “expira- 
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tions” are valuable property. Taxpayer 
treated proceeds of sale as capital gain 
from sale of capital asset. Commissioner 
contended proceeds were ordinary in- 
come received for sale or relinquishment 
of future commissions. 


HELD: For taxpayer. “Expirations” 
constitute separate and distinct property 
of value. Whether they are to be regard- 
ed as trade secrets, confidences, cus- 
tomer lists or good will, “expirations” 
are capital assets. G. J. Aitken, et al. v. 
Comm., 35 T.C. No. 29, Nov. 8, 1960. 


Trust held to be valid partner. Tax- 
payers were partners in aluminum sup- 
ply company. They created trust for 
benefit of their minor children, and 
transferred property to trust. In consid- 
eration of trustee’s not withdrawing 
from existing partnership any of frac- 
tional interest in partnership assets trans- 
ferred to him by taxpayers, trustee 
transferred to supply company assets re- 
ceived by way of gift to trust, and be- 
came partner in company. Trustee was 
active partner. He was familiar with 
business and its key employees. Trustee 
received distributable share of profits. 
In some years trustee withdrew only 
enough to pay income tax of trust, but 
in other years, withdrew amounts which 
were distributed to beneficiaries of trust 
and used by them without restriction. 
Commissioner determined that trust was 
not bona fide for tax purposes. 


HELD: For taxpayers. Trust was 
created by valid gift. Trustee was not 
subject to will of grantors, and he in 
fact carried out purposes of trust, in- 
clusive of distributing income which was 
used without restriction. Cooper, et al. 
v. U. S., D.C.E.D. Wash., Oct. 18, 1960. 


Sale of insurance plan constitutes ordi- 
nary income. Taxpayer, in ordinary 
course of his business, sold group life 
insurance. Along with others, he worked 
in developing plan for group life insur- 
ance for federal government eraployees. 
He sold and transferred to Metropolitan 
Life Insurance Company all his right, 
title and interest in plan, and released 
all claims against company arising out 
of its sale and issuance of policy of 
group life insurance to United States 
Civil Service Commission. Taxpayer 
treated income as proceeds from sale of 
capital asset. Commissioner determined 
proceeds were ordinary income. 


HELD: For Commissioner. Fact that 
taxpayer’s claimed idea or plan was sold 
and companies were released from any 
claim he might have against them, does 
not alter fact that only thing which com- 
pany paid for and received was taxpay- 
er’s service. Payment was for services 
xendered and is taxable as ordinary in- 
come. H. L. Regenstein v. Comm., 35 T.C. 
No. 23, Oct. 31, 1960. 


Grantor taxable on trust income where 
control retained. Grantors, husband and 
wife, transferred one-third interest in 
wife’s one-half interest in publishing 
partnership and one-third interest in 
husband’s proprietorship to trust for 
benefit of minor son. Trustee, who was 
grantor-husband, was given broad man- 
agement powers but was directed to en- 
ter into partnership agreement with 
grantors for operation, management, 
and control of entire corpus of estate. 
He was further directed to exercise all 
of rights, duties and liabilities of part- 
ner. Partnership agreement recognized 
that partnership interests were one- 
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third each in taxpayer-grantors and hus- 
band as_ trustee. Commissioner held 
transfers lacked substance and charged 
taxpayers with entire income of part- 
nership. 


HELD: For Commissioner, Purported 
trusts were not bona fide. Taxpayers re- 
mained true owners of property which 
gave rise to income reported by partner- 
ship. Taxpayers are taxable on entire 
income reported by partnership. R. C. 
Acuff, et al. v. Comm., 35 T.C. No. 21, 
Oct. 31, 1960. 


REVENUE SERVICE NEWS 


Income Tax: Determination letters for 
employees’ plans of organized profes- 
sional groups being withheld. Internal 
Revenue Service has announced that it 
will issue no determination letters, either 
favorable or adverse, concerning exempt 


qualification of pension, annuity, profit- — 


sharing or stock bonus plans established 
by organized professional groups until 
regulations under Section 7701 of 1954 
Code have been promulgated. These reg- 
ulations will deal with criteria to be 
applied to such professional groups to 
determine whether they are associations 
taxable as corporations. T.I.R. No. 262, 
Oct. 28, 1960. 


NOTE: Regulations under Section 7701 
were made final on Nov. 15, Ts D. 6503. 


Treasury Department, on November 
18, 1960, offered holders of Series F and 
G Savings Bonds issued in 1949, matur- 
ing in 1961, opportunity to exchange 
them for 4% Treasury Bonds of 1969. 
This latter series which, upon death of 
owner, constitutes part of his estate, are 
redeemable at par and accrued interest 
in payment of estate taxes. Treasury De- 
partment Cir. No. 1056. 


A AA 


WILL DRAFTING CONTEST IN VIRGINIA 


The 14th annual will drafting contest 
for law school students at four Virginia 
universities, sponsored by Virginia Trust 
Co., Richmond, will be based on a set of 
hypothetical facts submitted by the bank 
and assigned to the classes by their pro- 
fessors. In each school the head of the 
law department will submit the five best 
papers for final judging by a group of 
practicing attorneys who are graduates 
of the four Schools. Awards of $50 each 
will go to the two best entries from each 
School plus final awards of $150, $75 
and $50 for the three best papers. Each 
“will” must name the Virginia Trust 
Co. as sole executor and trustee. The 
four Law Schools are those of University 
of Virginia, Washington and Lee, Unl- 
versity of Richmond, and College of 
William and Mary. 
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EpItH NoursE Rocers, Member of Con- 
gress for 35 years from the Fifth Con- 
gressional District of Massachusetts, dis- 
posed of an estate estimated at approxi- 
mately $200,000 by the Merchants Na- 
tional Bank of Boston, named as co- 
executor and co-trustee. The principal 
private bequest consists of $100,000 in 
trust for the benefit of Mrs. Rogers’ two 
nieces, the income of which is to be 
paid to them equally. Upon their death 
the trust will revert to the residuary 
estate, at which time it will be used for 
charitable purposes. 

There was bequeathed to Harvard Col- 


| lege the sum of $10,000, to establish a 


scholarship to be known as the John 
Jacob Rogers Scholarship, the income 


_ from which shall be paid annually in 


the middle of the freshman year to a 
deserving undergraduate, preference to 
be given to some student from Lowell, 
Mass. 

The residue of the estate after some 
small bequests and a devise of seashore 
property to the director of Mrs. Rogers’ 
Congressional Office, consists of a public 
charitable trust fund to be known as the 
John Jacob Rogers Memorial Fund for 
Ex-Service Men and Women. The bene- 
ficiaries of this fund shall be inhabitants 
of Lowell, either (a) nurses in the army, 
navy or marine corps of the United 
States during any war of the United 
States subsequent to 1897 or (b) any male 
officer or private in the army, navy or 
marine corps of the United States dur- 
ing any war of the United States sub- 
sequent to that year, and who shall have 
received an honorable discharge, or who 


| shall be a member of the United States 


Reserve Corps in any branch of the 
service. The purpose of this trust is to 
provide medical, surgical, hospital and 
other health requirements. It is to last 
for 40 years, at the end of which time 
the trust is to be paid over to the Lowell 
General Hospital. The Bank pointed out 
that since 1942 when the will was drawn, 
Mrs. Rogers continued her generous giv- 
ing for public and charitable purposes 
with the result that the John Jacob 
Rogers Trust may well be deferred until 
the trust for the lifetime benefit of the 
nieces eventually becomes available. 


Wittiam A. W. Stewart, member of 
the prominent New York law firm 
Carter, Ledyard & Milburn, and a lead- 
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ing yachtsman, in a will executed 19 days 
prior to his death directed that the 
greater part of his personal property 
and all stock in his apartment be given 
to his wife. Cash bequests include $5,000 
gifts to each of his four step-children, 
$3,000 to his secretary, and $1,000 to an 
employee. The residue is divided into 
two equal funds one part to be 
held in a marital deduction trust and 
the other to be distributed to his issue 
surviving him. If Mrs, Stewart fails to 
appoint the principal of the trust by 
her will, it is to be paid over to Mr. 
Stewart’s surviving issue per stirpes. 

The United States Trust Co. of New 
York is designated executor and a son 
and step-son as trustees. The only powers 
granted to the executors are to sell or 
hold any stocks, bonds, or securities of 
which the testator died possessed, and 
the only additional power given to the 
trustees is to invest in securities whether 
or not authorized for trustees under New 
York law. 


LAWRENCE TIBBETT, Metropolitan Op- 
era baritone, provided in his will for the 
divison of his personal effects, works of 
art, phonograph records, costumes, and 
jewelry among his three sons and a step- 
son, and directed that if the beneficiaries 
cannot decide upon a division within 90 
days, then the executors shall effect a 
division which shall be binding upon 
them. A brother and a sister are named 
to receive $1,000 each and any indebted- 
ness of either is to be cancelled. 

The balance of the estate is to be dis- 
tributed to the noted singer’s three sons 
— \% of the residue to one of them, and 
3% to each of the others. Mr. Tibbett de- 
sired it to be known that he had “the 
deepest love and affection for all my 
sons and stepson” and that in making 
a greater provision for two sons he was 
motivated by the expectation that his 
other son and his stepson would be pro- 
vided for other than by his will. If any 
of his sons had predeceased the testator, 
leaving issue, the fractional share was 
to be divided into separate, equal parts 
for each child surviving and held in 
trust until each beneficiary attained age 
21. 

Two individuals are appointed execu- 
tors and trustees, with Bankers Trust 
Co. of New York, to fill a vacancy in 
either position. 


ESTATE PLANNING CONTEST UNDER Way 


Boston Safe Deposit and Trust Co.’s 
fiifth annual competition for excellence 
in estate planning and drafting at the 
schools of law of Boston College, Boston 
University, Harvard University and Suf- 
folk University has been announced. As 
formerly, prizes totaling $500 will be of- 
fered at each school for the three best 
solutions. 

Provisions for the administration of 
the competition and the _ selection of 
judges are made by the deans of the 
several schools. The problem has been 
prepared by attorney members of the 
Boston Estate Planning and Probate 
Forum. 
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By RAYMOND F. GREGORY 
Seghers, Reinhart & McCall, New York 


Books 


Estate Planning Quick Reference 
Outline, 8th Edition, 1961 


WILLIAM R. SPINNEY. Commerce Clearing 
House, Inc., Chicago and New York. (96 pps., 
$1.50). 


This hardy “perennial,” now in its 
eighth edition, is written in simple lan- 
guage, surveying generally the estate 
planning field, with some citations to 
supporting authority. Subjects covered 
include: Analyzing the estate; Estimat- 
ing tax liability; Planning the conserva- 
tion of estate assets; Ways to minimize 
estate taxes; and Estate planning pur- 
poses and procedures; “Trusts,” and Life 
insurance. An illustrative case demon- 
strates the application of principles in- 
volved. 


Charities of London, 1480-1660 


W. K. JORDAN. Russell Sage Foundation, New 
York 22 (460 pps., $6.00). 


This, the second volume of Professor 
Jordan’s detailed study of philanthropy 
in England (cf. T&E Dec. 59 p. 1281) 
concentrates on the charitable activities 
of Londoners whose gifts and bequests 
reached the “truly immense total” of 
£1,889,211. London “enjoyed a continu- 
ous and almost prodigal prosperity for 
rather more than a century” and in 1600 
was “unrivalled among the great cities 
of Christendom.” London’s charitable 
wealth reflected more than 60% of the 


CURRENT LITERATURE | 


great accumulations of ten counties ex- 
amined in the previous volume. 

The “great merchants” gave nearly 
half af all London’s benefactions em- 


’ ploying their wealth for the “creation of 


new and better social institutions for a 
whole nation.”’ The dominant interest of 
the professional class was in strengthen- 
ing educational institutions. The sources 
and the nature of these bequests and the 
social achievements of the age are ex- 
amined in detail in this volume. 


W.M.B. 


Checklist for Buying Stocks 


GERALD M. LOEB. Simon & Schuster, New 

York; $2.00 (paper). 

The author, well-known partner of E. 
F. Hutton & Co., believes that setting 
down pertinent facts about the salient 
features of a potential stock commit- 
ment is a great aid in arriving at a 
sound decision. Mr. Loeb presents a 
commentary on the various points cov- 
ered which should prove valuable to any 
individual investor who has learned the 
futility of commitments made on hunches 
or hearsay. Not the least interesting 
item on the checklists contained in the 
volume is the pertinent question “Ruling 
Reason for Commitment,” which falls 
under the section on “Objectives and 
Risks.” The other divisions include “Fi- 
nancial Statements” and _ information 
pertaining thereto, and “Valuations and 
Trends.” The professional investment 
manager with access to détailed figures 
and analytical comparisons covers the 
same ground, even though perhaps in 
another form, but it is the rare indi- 
vidual who takes the trouble to search 
out and appraise the factors which 
should determine a disciplined approach. 


T.L.F. 
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Explanation of Social Security Law 
as Amended in 1960 


CCH Editorial Staff, Commerce Clearing House, 
Inc., Chicago and New York (158 pp., heavy 
paper cover; $2.00). 

This convenient book provides a detailed 
explanation on social security law as it 
now stands. The major 1960 changes 
including new disability benefits and the 
liberalized earnings rule, are set forth 
in subject-by-subject style for easy refer. 
ence, with explantory comment on inte. 
grating these changes into the existing 
pattern of social security legislation, 
Supplementary tables and examples, as 
well as the topical index, make this a 
useful desk comparison. 


SUPPLEMENTS 


The Law of Real Property 


RICHARD R. POWELL. Matthew Bender & 
Co., Albany, N. Y. 


The 1960 supplement to this six-volume 
masterpiece covers statutory changes up 
to January 1, 1960 and decisions re- 
ported in the advance sheets up to a 
comparable point in time. Replacing the 
1959 supplement, the new material was 
prepared by Edith L. Fisch of the New 
York Bar in the standards previously 
set. 


ARTICLES 


Lifetime Gifts Offer Larger Tax Sav- 
ings than Charitable Bequests of 
Art Works 
DAVID P. WOOD, Jr., Journal of Taxation, 
October, 1960 (147 E. 50th St., New York 22; 
$1.50). 

The lifetime gift of a work of art may 
afford a wealthy art collector a greater 
tax saving than a testamentary char- 
itable bequest. In this article the author 
discusses possible types of lifetime trans- 
fers of art objects in the light of Treas- 
ury rulings and regulations, Two speci- 
men forms of deed that meet the re- 
quirements of the rulings are set forth. 


Internal Revenue Service Clarifies 

Foreign Situs Trusts 

ALAN H. HAMMERMAN, Journal of Taxation, 

October, 1960 (147 E. 50th St., New York 22; 

$1.50). 

Tax planners have long been hesitant 
in recommending the use of a foreign 
trust because the Code and the Regula- 
tions have never clearly defined what 
foreign contacts a trust must have to 
gain tax treatment as a foreign situs 
trust. This year, two developments — 
Revenue Ruling 60-181 and the Senate 
Finance Committee’s proposed Trust and 
Partnership Income Tax Revision Act — 
give some indication of the foreign co?- 
tacts requisite to foreign trust status. 

Revenue Ruling 60-181 holds that 4 
trust, even if established under foreign 
law, is a domestic trust for tax pul- 
poses if the trust res consists essentailly 
of securities of U.S. corporations which 
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are held in this country by a resident 
trustee. Although the Senate Finance 
Committee failed to define a foreign 
situs trust, it did stress two factors 
essential for foreign trust status — 
creation of the trust outside the U.S. and 
the use of a non-resident alien as trus- 


j tee. It is the author’s belief that the 


combination of several foreign con- 


| tacts improves the chances of a trust 
being deemed a foreign situs trust. 


What To Do Before Drafting A Will 
— Check List 
RALPH R. NEUHOFF, The Practical Lawyer, 


October, 1960 (133 S. 36th St., Philadelphia 4; 
$2.00). 


This article will be of interest to the 
general practitioner, for, unlike the 
check lists that have preceded it, its 
primary purpose is to indicate to the 
attorney the necessary steps to be un- 
dertaken prior to drafting a will. As im- 
portant as the nature and scope of the 
questions directed to the client may be, 
the author states that the order in which 
the questions are asked must be carefully 
considered if the elicited information 
is to appear in proper perspective. The 
author details the information gathering 
process and briefly comments on the 
problems that confront the attorney be- 
fore he commences his draft. 


Tax Problems in Ownership of Life In- 
surance Contracts by Persons Other 
Than Insured 
WILLIAM J. BOWE, Georgetown Law Journal, 


Fall, 1960 (506 E St. N.W., Washington, D. C.,; 
$1.25). 


The elimination of the estate tax 
premium payment test has resulted in 
ownership of many life insurance con- 
tracts by persons other than the in- 
sured. A great deal of life insurance is 
presently owned by family trusts, cor- 
porations and partnerships for keyman 
protection, and charitable institutions. 
Professor Bowe in this article discusses 
the tax pitfalls often related with owner- 
ship of a life insurance policy by a non- 
insured and suggests a number of plans 
for their avoidance. The study is three- 
fold, covering gift and income tax as 
well as estate tax aspects of the problem. 


Tax Planning to Avoid Dividend Haz- 
ard in Stock Purchase Agreements 
ADDIS E. HULL, III, Journal of Taxation, De- 


cember, 1960 (147 E. 50th St., New York 22; 
$1.50). 


The possibility that a purchase of 
stock under a stock-purchase agreement 
may be treated, for Federal income tax 
purposes, as a dividend to the sellers is 
a tax hazard with which the estate plan- 
ner must contend. In this article, the 
author describes those situations that de- 
mand institution of a stock purchase plan 
if conflicts between the beneficiaries of 
a deceased stockholder and the surviving 
stock-holders are to be avoided, and out- 
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lines the attribution rules under sections 
302-318 of the Code. Application of the 
rules to typical stock-purchase plans is 
amply illustrated with concrete examples. 


Section 2036 — New Problem Child 
of Federal Estate Tax 

RICHARD B. COVEY, Tax Counselor’s Quar- 

terly, June, 1960 (165 N. Archer Ave., Munde- 

lein, Ill.; annual subscription $15). 

Section 2036, which provides for the 
inclusion of the value of a transfer in 
the gross estate where the transferor re- 
tains a life interest, is the “new problem 
child of the estate tax law.” Although 
the section was enacted in 1931, the 
courts have not had to deal with the 
section with any regularity until recent 
years. Following a brief discussion of 
the legislative history and the regula- 
tions, the author presents a detailed 
study of three 1959 cases concerned with 
application of the section. 


Delegation of Fiduciary Duties 


Iowa Law Review, Fall, 


$1.75). 


1960 (Iowa City; 


The authority of a fiduciary to dele- 
gate his powers and duties is restricted, 
but he is not required to personally per- 
form every act called for by the fiduciary 
relationship. The problem facing the 
fiduciary is to determine what par- 
ticular duty can be delegated. The 
purpose of this note is to review the 
rules established by the courts and to 
formulate guideposts that may prove 
helpful to .the fiduciary. Among _ the 
particular acts, duties and powers of 
a fiduciary which are discussed in rela- 
tion to the problem of delegation are 
fiduciary agreements with sureties, the 
duty to invest, the power to sell, legal 
advice, voting by proxy, collection of 
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income, and delegation of business man- 
agement. Also included is a_ brief 
discussion of the possible means for 
broadening the authority to delegate by 
specific authorization in the will, ratifi- 
cation by the beneficiaries, or by statu- 
tory enactment, 


Incorporation by Reference and In- 
dependent Legal Significance in 
New York Law of Wills 


Fordham Law Review, October, 
Broadway, New York 7; $1.50). 


1960 (302 

The courts have traditionally relied 
upon the common law doctrines of in- 
corporation by reference and independent 
legal significance to allow consideration 
of documents extrinsic to the will to aid 
in its construction or provide for its 
expansion. The purpose of this article 
is to analyze and define these two 
theories and to assess the validity of cer- 
tain instruments under New York law. 
The author concludes that a “clear judi- 
cial statement that New York is in full 
accord with independent significance is 
necessary” if the law in this state is 
to be clarified. 
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CHARITABLE TRUSTS — Trusts for In- 
digent Women with Requested Pref- 
erence for Testator’s Nieces Valid 


Virginia—Supreme Court of Appeals 
McClure v. Carter, 116 S.E. 2d 260. 


Testator willed to a trustee her home 
and the residue of her property to main- 
tain in perpetuity indigent widows and 
maiden ladies selected by the trustee. 
The trustee was “requested to prefer 
such indigent widows and maiden ladies 
as are named in Item Three and their 
heirs.” Item Three willed certain prop- 
erty to testator’s five nieces. If the home 
should not be occupied by any benefici- 
ary for a five year period, the trustee 
was required to liquidate the trust and 
deliver the proceeds “to some strictly 
charitable organization of continued and 
proven service” selected by him as the 
sole judge. The powers of the trustee 
were also granted to his successors. The 
executor brought suit to determine 
whether the trust was valid. 


HELD: This was a valid charitable 
trust for the benefit of an indefinite class 
of indigent persons, those to benefit to 
be selected from time to time by the 
trustee or his successors. The provision 
referring to the nieces and nephews and 
their heirs was not mandatory on the 
trustee and accordingly this was not a 
private trust for the benefit of the 
nieces. The gift over in event of a five 
year vacancy was deemed sufficiently 
definite and certain as to purpose, and 
the rule against perpetuities was not 
applicable. , 


CLarms — Devisees of Property Sub- 
ject to Lien Not Entitled to Exon- 
eration from Estate 


Colorado—Supreme Court 


Ambrose, Executor v. Singleton et al, Oct. 24, 
1960. 


Decedent devised a tract of land to 
her sister, Helen, during her lifetime 
and on her death to remaindermen. She 
devised another piece of property to her 
brother, John, during his lifetime and 
on his death to remaindermen. On both 
pieces of property she had executed 
leases and had received advanced rentals. 
On the second piece she had placed a 
lien to secure a promissory note for the 
sum of $8,500. The various devises and 
bequests made by will disposed of sub- 
stantially the entire estate with virtually 
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no residium and no residuary clause in 
the will. The devisees of the real estate 
claim the right to have the same ex- 
onerated from the lien thereon at the 
expense of the personal estate. 

HELD: The property is devised sub- 
ject to the lien, and the devisees are not 
entitled to exoneration. This case is de- 
termined by Robinson v. Tubbs, 140 
Colo. 471, 344 P. 2d 1080, which was de- 
cided after briefs were filed in this 
case but prior to oral argument. The 
correct rule applicable in Colorado is 
that if from the will itself it affirmatively 
appears that the testator intended the 
real estate devised should go to the 
devisee free of any existing liens or 
charges, then the residuary estate or 
such other asset as is indicated by the 
will in express terms should be drawn up- 
on to clear the property. In the absence 
of such showing of intent, no exoneration 
or reimbursement can be obtained by 
the devisee. The will in this case does 
not affirmatively show any intention to 
devise the property free and clear of 
encumbrances and charges. 


CLarims — Devisee Who is Also Ex- 
ecutor Can Be Sued in Individual 
Capacity Alone to Foreclose Liens 


Texas—Supreme Court 
O’Connor v. City of Dallas, 337 S.W. 2d 741. 


This was an action for foreclosure of 
tax liens on property left to appellant 
as sole devisee under the wills of his 
parents. Appellant was also executor of 
the estates which were in the process 
of being administered. Appellant was 
sued only in his individual capacity and 
not as executor of the estates. The plea 
of abatement asserted that it was neces- 
sary that appellant be sued in his repre- 
sentative capacity as the independent ex- 
ecutor of the estates. The plea in abate- 
ment was overruled by the Court of 
Civil Appeals. 

HELD: Affirmed. The will being valid, 
title to the property vested immediately 
in the appellant subject to the debts of 
the estate. Since appellant was the sole 
owner, he could be sued in his individual 
capacity and did not have to be sued as 
independent executor. 


CLaImMs — Mortgage Payable by Es- 
tate 
* Wisconsin—Supreme Court 


Estate of Budd, 11 Wisc. 2d 248, 105 N.W. 2d 
358. 


The deceased bequeathed to her hus- 
band certain real estate “subject to the 
condition that my husband shall not sell, 
transfer, convey, assign, mortgage or 
alien said real estate . .. for a period 
of Five (5) years from and after the 
date of my death.” The real estate was 
subject to a mortgage of $4,500. The 
trial court determined: (1) that the hus. 
band took the real estate free of any 
restriction on the power to sell, transfer, 
convey, asSign, mortgage or alien the 
real estate at any time; and (2) that 
he took the property subject to the out- 
standing mortgage thereon. 


HELD: Affirmed in part; reversed in 
part. The husband received a fee simple 
interest in the real estate, the restric- 
tion on the power of alienation being 
void. Moreover, he took the property 
free from the outstanding mortgage. 

Regarding the issue of the restriction 
on alienation the court recognized the 
rule that the intent of the testatrix shall 
govern and that the deceased had clearly 
intended that her husband receive a fee 
simple. Since the restriction on aliena- 
tion was inconsistent with the intention 
of giving a fee simple, the restriction 
was void. 

On the second issue relating to the 
mortgaged realty, the court declared 
that although the will contained the 
standard clause for the payment of the 
decedent’s debts, such a clause did not 
evidence any intention as to whether or 
not the real estate was to pass subject 
to or free from the mortgage. Under 
common law the devisee of mortgaged 
property is entitled to have the mort- 
gage discharged from personal property 
where the will does not specifically dis- 
close a contrary intent and where there 
is sufficient personalty available. There- 
fore, the mortgage was to be satisfied 
out of the personal property of the 
estate. 


COMPENSATION — Court Has No 
Power to Fix Accountants’ Fees 


New York—Surrogate’s Court, Westchester Co. 
Matter of Cohen, N.Y.L.J., Nov. 10, 1960. 


In a proceeding for the settlement of 
the executors’ account, the court was 
requested to fix the fees for accountants 
who were employed by the executors. 

HELD: The Surrogate’s Court Act 
empowers the court to fix the fees of 
attorneys, but no similar power is 
granted in respect of accountants’ fees. 
But if the executors reject the ac- 
countants’ claim the validity thereof can 
be determined by the court. 


CONFLICT OF LAws — Inter Vivos 
Trust Governed by Law of Domr 
cile 

Connecticut—Superior Court 


Stetson v. Morgan Guaranty Trust Co., 164 A. 
2d 239. 
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In 1927, decedent and his wife created 
five trusts, one for each of the plaintiffs, 
their children. Decedent named himself 
as trustee. At the time of the creation 
of the trusts, all of the parties long had 
been domiciliaries, residents and citizens 
of Connecticut. In 1959, decedent died 
and his estate is in probate in Fairfield. 
Pursuant to the trust agreements the 
defendant trust company, located in New 
York, became the successor trustee. 

Certificates evidencing ownership of 
stock and a bank account made up the 
corpus of the trusts and were kept in 
the vaults of the trust company in New 
York. The trust instruments are silent 
regarding the law to be applied to them 
and as to the actual place of signing of 
the trust instruments, although the ac- 
knowledgments were apparently taken in 
New York. 

Plaintiffs claim that the administra- 


| tion of the trusts should be governed by 


the laws of Connecticut. The defendant 
asserts that it does not know whether 
they are Connecticut trusts or New York 
trusts and cannot act with safety with 
respect to the investment of the assets 
until] it is determined whether such in- 
vestment is to be governed by the laws 
of Connecticut or of New York. 


HELD: It was the implied intention of 
the settlor that these trusts be consid- 
ered Connecticut trusts and that the in- 
vestment of the assets thereof be gov- 
erned according to the laws of the state 
of Connecticut. In general the legality of 
a trust of personalty is determined by 
the law of the settlor’s domicile, although 
there are many variations. Among other 
considerations, the courts are influenced 
by the nature of the property involved 
and its location; the domicile of the 
settlor and the trustee; the situs of the 


‘ trust administration and whether the 


question is the legality of the act of 
trust creation or the rule governing 
trust administration. There is a tend- 
ency to respect the expressed will of 
the settlor as to the controlling law. 
The trust property here is comprised 


| of choses in action. Technically, a chose 


in action has no situs. However, for 
most purposes of administration, a situs 
will be ascribed at the domicil of the 
owner. In the absence of an expressed 
direction to the contrary, the law of 
the testator’s domicile will control the 
administration of a trust even though 
the trustee is a foreign corporation and 
has possession of the assets in a foreign 
jurisdiction. 

The defendant trustee has the power 
to hold its own stock, which comprised 
a part of the trusts at the time of death. 
In each instrument the right to retain 
any of the investments constituting part 


, of the principal at the time of the death 


of the settlor is specifically given to the 
successor trustee. Section 45-89 of the 
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General Statutes specifically sets forth 
the proposition that investments as re- 
ceived by the trustee need not be 
changed. 

—Staff Digest 


DISTRIBUTION — Alimony Arrears 
Not “Emergency” Requiring Trus- 
tee to Invade Trust Principal for 
Settlor 


Ohio—Court of Appeals, Franklin County 
Culver v. Culver, 169 N.E. 2d 486. 


Culver created a living trust with a 
bank as trustee, reserving the income to 
himself for life and also authorizing the 
trustee “in its absolute and uncontrolled 
discretion” to pay principal to or for 
the benefit of the settlor “in the event 
of an emergency affecting him, his wife 
or children.” After the death of settlor 
and his wife, the trust corpus was to be 
held for the benefit of the children and 
issue of deceased children, with full dis- 
cretion in the trustee to sprinkle both 
income and principal. 

In a ‘divorce case, the trustee was 
made a party and settlor’s wife obtained 
a decree requiring the trustee to pay 
out all the income to which settlor would 
have been entitled, part to apply on a 
mortgage debt and the balance to be 
paid to his wife, and also a decree re- 


quiring the trustee to pay $4,061.50 from 
the trust corpus to satisfy arrearages in 
support payments owing by settlor under 
the divorce decree. The trial court held 
that an emergency existed under the 
terms of the trust. 

HELD: Reversed. The trust was cre- 
ated for the primary benefit of the chil- 
dren. While failure to make support pay- 
ments creates undesirable conditions, 
“deviations from the terms of the trust 
may not be made because of desire, 
convenience or even desperate conditions 
in the affairs of the beneficiaries.” The 
settlor gave the trustee the sole and 
absolute discretion to determine if an 
emergency exists and the amount to be 
paid to alleviate the emergency. The 
court had no right to substitute its dis- 
cretion for that of the trustee. 


EXPENSES — Funeral Bills Not Prop- 
er Item of Claim on Behalf of De- 
ceased Claimant 


South Carolina—Supreme Court 
Gowan v. Thomas, Opinion filed Oct. 24, 1960. 


South Carolina Code Section 10-209 
provides that “Causes of action for and 
in respect to *** any and all injuries 
to the person *** shall survive both to 
and against the personal or real repre- 
sentative ***,”’ This case presented the 
question whether in an action to re- 
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cover for the conscious pain and suffer- 
ing sustained by the deceased as the 
result of alleged tort, funeral expenses 
are a proper element of damages. The 
trial court held they were not. 

HELD: Affirmed. Medical, surgical 
and hospital bills are recoverable, since 
they are elements of damage which the 
deceased could have recovered had he 
survived the injuries. Funeral expenses, 
not being an element of damages re- 
coverable by him had he survived, are 
not proper elements of damage in a 
survival action. 


INVESTMENT PowErs — Authority to 
Deviate from Express Investment 
Clause Permitted 


Minnesota—Supreme Court 

In re Trusts of C. H. Mayo, decided Nov. 10, 

1960. 

Trust instruments created by Dr. C. 
H. Mayo in 1917 and 1919 authorized in- 
vestments in mortgages, municipal bonds 
and “other income bearing property (but 
not real estate nor corporate stock).” 
Although the donor in effect reserved the 
right of amendment of these investment 
provisions and amended another of his 
trusts to permit acquisition of common 
stocks, he never did so in these -trusts 
before his death in 1939. The probable 
duration of both these trusts was for a 
number of years after the date of trial; 
in. one case it would last at least 21 
more years. 

A life beneficiary petitioned the Dis- 
trict Court for instructions to the trus- 
tees that they might deviate from the 
investment clause and purchase common 
stocks or, in the alternative, for a con- 
struction that they might purchase con- 
vertible debentures and acquire common 
stocks by exercise of the conversion 
privilege. The trustees opposed the peti- 
tion as infringing upon the stated inten- 
tion of the settlor. The petitioner alleged 
an ultimate intention in these trusts of 
preserving the value (and purchasing 
power) of the corpus and showed in sup- 
port of the petition that the purchasing 
power of the trust corpus had been cut 
almost in half since 1939, and included 


testimony as to the record of past infla- 
tion and as to the probability of the 
continuation of future inflation. 


The trustees likewise offered economic 
evidence, which included expert testi- 
mony as to the decline in the rate of 
inflation since the decision of earlier 
Minnesota cases, as to the unpredicta- 
bility of future inflation, as to the higher 
price of stocks, and as to the greater 
advantage to the income beneficiaries 
and possibly to remaindermen of con- 
tinuing municipal bond investments. 
The trustees urged that there was no 
emergency or necessity requiring a devi- 
ation and pointed to the changes in eco- 
nomic conditions which the settlor wit- 
nessed during his lifetime without 
amending these trusts. The District 
Court found in favor of the trustees and 
denied both the deviation and the al- 
ternative relief. 


HELD: Reversed and remanded, From 
the evidence in this case and economic 
conditions which the appellate court may 
notice judicially, it appears that contin- 
uing inflation is likely to make a future 
reduction of purchasing power of corpus 
by 50%; that since the creation of these 
trusts stocks have become a generally 
accepted trust investment; and that SEC 
and other regulations have improved cor- 
porate and market practices so that a 
repetition of the 1929 stock market crash 
is unlikely. To avoid the impairment of 
the purposes of these trusts, a deviation 
must be authorized so that the trustees 
may “invest a reasonable amount of the 
trust assets in corporate stocks of good, 
sound investment issues.” The court’s 
decision in In re Trust under Will of 
Jones, 22 N.W. 2d 633 (1946), did not 
raise the question presented on this 
appeal. 


Joint TENANCY — Survivor Takes 
Notes and Bank Deposit Through 
Joint Registration and Not Under 
Will 

Virginia—Supreme Court of Appeals 
Johnson v. McCarty, 115 S.E. 2d 915. 


Testator and his wife, while Florida 
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residents, acquired bonds which were 
either made payable to him and his wife 
or assigned to him and his wife. Later, 
after becoming a Virginia resident he 
changed his individual deposit in a Vir- 
ginia bank into the name of himself or 
his wife “joint owners, payable to either 
or the survivor.” Upon his later death a 
resident of Virginia, the question arose 
as to whether by virtue of their wording 
the notes and bank deposit were owned 
solely by the wife after his death and 
should not be considered in determining 
the one-third of the testator’s estate be- 
queathed to his wife. 


HELD: The bonds and bank deposit 
were the sole property of the wife upon 
the testator’s death, and their value 
should not be included in the testator’s 
estate. Under Florida law, when the 
bonds were purchased by the husband 
and title thereto taken in the names of 
the husband and wife jointly, an estate 
by the entireties was created and the 
presumption of law is that it was in- 
tended as a gift to the wife. In Virginia, 
when an estate by the entireties is once 
set up, neither spouse can sever it by his 
or her sole act and, upon the death of 
either spouse, the whole of the estate 
by the entireties remains exclusively in 
the survivor. The method of setting up 
the Virginia bank account created a 
joint estate with the express right of 
survivorship under Code Section 55-21. 


TAXATION — Estate & Inheritarice — 
Accumulated Income Not Includ- 
ible in Estate of Beneficiary 


Pennsylvania—Supreme Court 
Wheelock Estate, 401 Pa. 193. 


In 1938 settlor created an irrevocable 
trust for his son. The deed provided that 
income was to be accumulated until the 
son reached 25, unless settlor died be- 
fore the son reached 21 in which case 
it was to be accumulated to age 21 
only. There were provisions for the pay- 
ment out of the income for the support 
of the minor, first to his mother; after 
her death, and if the settlor was still 
living, payment for support was discre- 
tionary with the trustee; and after the 
death of both settlor and his wife, spe- 
cified sums were to be paid to the son’s 
guardian for his support. At age 25, 
or at age 21 if the settlor died during 
his minority, the accumulations were to 
be paid to the son, and from the date 
of such payment to age 35, all of the 
net income was to be paid to the son. 
If he died before 35, the principal and 
accumulated income were to be paid to 
his issue and in default of issue, 10 
settlor’s issue. 


The son and settlor died in a common 
disaster when the son was 22. The ac- 
cumulated income amounted to $288,000. 
The Commonwealth included this sum in 
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the appraisement of the son’s estate for 
inheritance tax purposes. The lower 
court held that the son’s interest in the 
fund was contingent on his reaching 25 
and therefore excluded the sum from the 
appraisement. At the time the trust was 
created accumulations were limited to 
minority and to the lifetime of the set- 
tlor. Accumulations during minority 
could not be capitalized, but there was 
no such limitation on accumulations dur- 
ing the lifetime of settlor. In spite of 
the apparent gap between the son’s 21st 
and 25th birthdays, the measuring life 
is the settlor’s and the accumulations 
could be passed on to the remaindermen. 
The Commonwealth appealed. 


HELD: Affirmed on the opinion of the : 


lower court. 


NOTE: By Act of April 1, 1956, P.L. 
1073; 20 P.S. 301.6, the period of ac- 
cumulations was extended to the period 
of the rule against perpetuities as meas- 
ured by actual rather than possible 
events. 


TAXATION — Estate & Inheritance — 
Adopted Son of Decedent’s Sister 
is “Nephew” under Tax Law 


Colorado—Supreme Court 
People et al v. White, 355 Pac. 2d 963. 


Henderson died in 1958, bequeathing 
her residuary estate to the adopted son 
of her sister, The Inheritance Tax Com- 
missioner claims that the residuary 
legatee is a stranger for inheritance 
tax purposes, but he claims that he is a 
nephew under the inheritance tax law. 

HELD: The legatee is to be taxed as 
a nephew. The pertinent portion of the 
inheritance tax law provides as fol- 
lows: “Class C. Any uncle, aunt, niece, 
or nephew, or any lineal descendant of 
the same.” The adoption statute pro- 
vides: “The person adopted shall be to 
all intents and purposes the child of the 
petitioner or petitioners. He shall be 
entitled to all the rights and privileges 
and be subject to all the obligations of 
a child born in lawful wedlock to the 


petitioner or petitioners.” 


There being no evidence that the lega- 
tee had reached the age of 21 years at 
the time of his adoption by the de- 
cedent’s sister, the statute classifying 
adopted children for the purpose of in- 
heritance tax on the basis of whether 
they had or had not reached the age of 
21 years at the time of their adoption 
is not considered. 


TAXATION — Estate & Inheritance — 
Charitable Trust Not Exempt Since 
Benefits Not Limited to State 


Oregon—Supreme Court 


Unander v. United States National Bank et al, 
355 P. 2d 729. 


Will provided for a charitable trust to 


* the extent of $100,000 for the purpose of 


providing advance education to qualified 
boys and girls beyond that of high school 


DeceMBER 1960 


requirements. Testator did not specify 
that the beneficiaries of the trust should 
be residents of Oregon. He did provide a 
code of procedure for the direction of the 
trustees in the execution of the trust, 
which was a separate document but was 
referred to in the will. 

The State Treasurer of Oregon claimed 
that the trust was subject to inheritance 
tax is it did not come within the statu- 
tory exemption which is limited to be- 
quests to institutions “organized and ex- 
isting within this state and actually en- 
gaged in carrying out the objects and 
purposes for which so organized or ex- 
isting; or ... to be organized for such 
purposes under the laws of this state 
pursuant to the terms of the instrument 

. . or to a person or persons or associa- 
tion of persons in trust for benevolent, 
charitable, religious or educational uses 
within this state.” 

The Trial Court held that the bequest 
was exempt. 

HELD: Reversed. Inasmuch as the 
charitable bequest did not limit its use 
to educational uses within the State, or 
to persons within the State as benefi- 
ciaries, it was not exempt from the State 
inheritance tax, Neither the will nor 
the “eode procedure” for the use of the 
trustees contained any words of limita- 
tion whatsoever to bring it within the 
statute. Even though the will specifically 
provided that, “To the fullest extent per- 
mitted by law, this trust and its property 
shall be freed of taxation,” and the de- 
ceased was a member of the Oregon 
State Bar although he did not practice 
as a lawyer, the statute was not com- 
plied with. 


TAXATION — Estate & Inheritance — 
Oral Agreement by Joint Tenant to 
Pay Bank Deposit to Other Ten- 
ant’s Child Controls Classification 
for Rate 


Colorado—Supreme Court 
People et al v. Fester, et al, Oct. 24, 1960. 


During her lifetime, Fester deposited 
$1,900 in a bank account in the joint 
names of herself and a trusted friend, 
Sorenson, in which each had full rights 
of survivorship with an oral understand- 


ing with Sorenson that he would pay the 
entire balance of the account over to 
Fester’s son, Dale. After Fester’s death, 
Sorenson complied with the agreement 
and paid the entire balance to the de- 
cedent’s son. The sum was included and 
listed in her estate in the report to the 
Colorado Inheritance Tax Department. 
The Inheritance Tax Commissioner taxed 
the entire account as the transfer to a 
stranger Sorenson and assessed a tax 
on that basis. The contention of Sorenson 
and Dale was that the oral agreement 
controlled and that the $10,000 exemp- 
tion applicable to a son applied, which 
would exempt the account from any tax. 

HELD: Inheritance Tax Commis- 
sioner overruled. The account is taxable 
as a part of the estate to the son and is 
not taxable to Sorenson, the surviving 
joint tenant, as a stranger. The terms of 
the oral trust must be recognized by the 
Inheritance Tax Commissioner and the 
property taxed as passing to the ulti- 
mate beneficiary. 


TAXATION — Estate & Inheritance — 
Proceeds of Credit Insurance In- 
cludible in Debtor’s Estate 


Colorado—Supreme Court 


People et al v. 
1960. 


Mason, Executor, Sept. 26, 

At the time of her death, decedent was 
indebted to institution for $58,000. There 
was on her life a group insurance con- 
tract, payable to the creditor in the 
ameunt of $10,000 but not exceeding 
the amount of the indebtedness. Under 
the terms of the contract the debtor was 
the irrevocable beneficiary to the extent 
of the debt or the sum of $10,000, which- 
ever was greater. The policy further 
provides that after the discharge of the 
debt, any balance remaining shall be 
paid to the estate of the debtor, or in 
lieu thereof at the option of the insur- 
ance company to any relative by blood 
or connection by marriage of the insured 
debtor, or any other person equitably 
entitled to the proceeds by reason of 
having incurred expenses occasioned by 
the maintenance or illness or burial of 
the insured debtor. Premiums on the 
policy are paid by the debtor association 
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but charged to the account of the debtor 
insured. 

The Inheritance Tax Commissioner 
contends either that the $10,000 is in- 
cludible in the estate of the decedent, in 
which case the $58,000 is a valid deduc- 
tion, or if the $10,000 is not includible in 
the estate, the $58,000 deduction would 
be reduced to $48,000, giving the same 
net result. The Commissioner contended 
that the insurance policies were taxable 
under the provision of a statute which 
reads “Proceeds of insurance policies on 
the life of a decedent payable in such 
manner as to be subject to the claims 
against his estate or to distribution as a 
part thereof shall be taxable.” The heirs 
contend that the proceeds are exempt 
from taxation under the provision of 
statute which exempts $75,000 of insur- 
ance to or for the use of named or de- 
scribed beneficiaries. 

HELD: The proceeds are taxable as 
a part of the estate. Although the insur- 
ance proceeds are not subject to all 
claims against the estate, they are sub- 
ject to the particular claim of the 
creditor, and this operates to reduce the 
amount of this claim, and consequently 
the amount of the total claims, and there- 
fore constitute an asset of the estate. 


TAXATION — Estate & Inheritance — 
Tax Based on What Beneficiaries 
Were to Receive, Not Compro- 
mised Amounts 


Oregon—Supreme Court 
Hartung v. Unander, 355 P. 2d 738. 


One day prior to their marriage, an 
ante-nuptial agreement was entered into 
under which the wife renounced her 
statutory rights of inheritance in his 
estate and required the husband, by will, 
to provide her with $10,000 and a life 
estate in certain real property, the bal- 
ance to pass to his heirs. No will was 
executed by the husband and he died 
intestate. 

After commencement of the administra- 
tion of the estate, the widow commenced 
a suit contending that the’ antenuptial 
agreement was void. A compromise set- 
tlement was entered into under which 
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the widow received $87,898 in addition 
to certain statutory allowances, and de- 
cedent’s sister received the balance of 
the estate. The amount received by the 
widow was in excess of what she would 
have received under the antenuptial 
agreement. 

The trial court determined the in- 
heritance tax should be computed upon 
the values based upon what each would 
have received had the prenuptial con- 
tract controlled the distribution of the 
estate. The sister appealed. 


HELD: Affirmed. The various state 
jurisdictions are not uniform in their 
views on this question. The State Treas- 
urer of Oregon, for purposes of deter- 
mining inheritance tax pursuant to a 
ruling of the Attorney General, has fol- 
lowed the rule that the settlement paid 
by legatees to contestants is no more 
than an assignment of a portion of the 
legatee’s right of inheritance which he 
may dispose of as he sees fit and, there- 
fore, the tax falls upon the legatee. This 
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rule to the effect that the tax is to be 
determined by the adjudicated rights of 
legatees, devisees and heirs to share in 
the estate as of the time of death, and 
not by what the parties may thereafter 
agree among themselves, should be 
adopted. 

Although a suit was commenced by 
the widow, claiming the the antenuptial 
agreement was void, the stipulation of 
settlement provided for a dismissal of 
that litigation with prejudice — which 
would prevent the widow from again 
raising the question of the validity of 
the antenuptial agreement — there be- 
ing an adjudication to the effect that the 
widow was entitled to receive from his 
estate only that which had been agreed 
upon, and the balance passed to the 
sister. 


WILLs — Construction — Adopted 
Child Not Included in Class of 
Children “Born After My Death” 


Texas—Supreme Court 
Vaughn v. Vaughn, 337 S.W. 2d 793. 


A will provided for “Initial Trusts” 
for children of testator’s children living 
at the time of testator’s death. It further 
provided that “New Trusts” should be 
created by the trustees in the event 
“any child of my son, G. H. Vaughn, 
Jr., is born after my death.” G. H. 
Vaughn, Jr., adopted a child, born and 
adopted after testator’s death. The Court 
of Civil Appeals held that a “New Trust” 
should be established for the adopted 
child. 


HELD: Reversed with directions. The 
statute “providing for the status of 
adopted children, while to be used im 
aid of construction, cannot control oF 
defeat a will’s true construction. The 
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question, therefore, was not that of the 
right of the adopted child to inherit but 
rather what was the intention of the 
testator. The will here discloses no pur- 
pose to include an adopted child as a 
beneficiary. The phrase “born after 
my death” defined the class as _ those 
born to his son and thus excluding those 
adopted by his son. Inter vivos trusts 
created by testator which expressly pro- 
vided for adopted children are further 
evidence that there was no intention to 
include adopted children. 


NOTE: This case reaches a result 
which is not to be expected from the 
language of the statute, and emphasizes 
the need for specific coverage of this 
and similar points in wills and trusts. 


WILLs — Construction — Breach of 
Condition Subsequent in Devise 
Must be Clear to Invoke Forfeiture 


Nebraska—Supreme Court 

Erskine v. Board of Regents of University of 

Nebraska, 104 N.W. 2d 285. 

Will of decedent devised a half section 
of land to the University, to be operated 
as an experimental farm. Out of in- 
come, the University was to provide two 
scholarships in the College of Agricul- 
ture, and among other things was also 
to erect a gateway. The will provided 
that in event of failure to carry out any 
of the stated requests, the farm was to 
go to designated heirs. In the first two 
years, scholarships were not established 
in the required amounts. More than ten 
years after the University took posses- 
sion of the land, the heirs sought for- 
feiture. 


HELD: Forfeiture denied. A devise 
which conveys property in fee simple, to 
which are attached conditions for the 
violation of which a forfeiture may be 
declared by contingent devisees, creates 
an estate in fee simple subject to condi- 
tions subsequent. Estates upon condition 
subsequent which, after having become 
fully vested may be defeated by a breach 
of condition, are not favored in law. Such 
condition will be liberally construed to 
avoid a forfeiture. To constitute a breach 
of condition subsequent in a devise as 
to maintenance or use of land conveyed, 
there must be such neglect to comply as 
to indicate an intention to disregard the 
condition. It is not enough to show that 
the letter of the condition is violated, 
but it must appear that its true spirit 
and purpose have been intentionally dis- 
regarded by the devisee. 


WILLs — Construction — Meaning 
of “Belongings” and Power “to 
Dispose of” 


California—District Court of Appeal 


Estate of Kuttler, 185 A.C.A. 224 (Oct. 7 
1960). 


, 


Mrs. Kuttler, 


a widow, left three 
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grandchildren as her sole heirs. Her holo- 
graphic will read as follows: 


“* * * Tf at any time I should pass on 
before I have a recorded Will: this is to 
certify that I do not want Mike Kuttler or 
Vera Kuttler, my deceased Sons’ wives to 
have one thing or one cent of what I 
have: nor the children Joan, Bill or Nancy 
Ann as I never see them so I enjoy no 
pleasure from them. Notify Earl Hayter or 
my sister Bertha McQuarrie * * * for them 
to dispose of my belongings as they see 
an. = % 3” 

On an earlier appeal* the court held 
that the home-made instrument was in- 
tended as a will and reversed the order 
denying probate. The instant appeal was 
from a decree determining interests in 
the estate. McQuarrie and Hayter had 
filed a document entitled “Exercise of 
General Power of Appointment” and pe- 
titioned for distribution to themselves. 

HELD: Reversed. The term “belong- 
ings” referred not only to tangible per- 
sonal property, as the lower court had 
held, but to real property and intangible 
personal property, the effect of the lower 
court’s holding being that decedent died 
intestate as to these two last named 
catgories. This construction is in part 
based upon the intent, strongly ex- 
pressed in the will, to disinherit grand- 
children, decedent’s only heirs. 

A general power of appointment was 
conferred on Hayter and McQuarrie, and 
such power in legal effect gave the donee 
absolute ownership of the property. 
The power was validly exercised by the 
donees in favor of themselves. 


*See T&E, July 1958, p. 700. 


WILLs — Contractual — Oral Con- 
tract to Make Will Governed by 
Law of Decedent’s Domicile 


California—District Court of Appeal 
Bernkrant v. Fowler, 185 A.C.A. 436 (Oct. 17, 
1960). 

In 1954 plaintiffs were owners of the 
Granrud Apartments in Las Vegas, Ne- 
vada, subject to two trust deeds, one to 
Parks, and a second in favor of John 








Granrud on which was an unpaid bal- 
ance of $24,000. Granrud orally stated to 
plaintiffs that if they would perform cer- 
tain acts having to do with refinancing 
the encumbrances, he would provide in 
his will for cancellation of any debt that 
remained due from plaintiffs secured by 
the Granrud Apartments. Plaintiffs per- 
formed their part of the contract. Gran- 
rud died in 1956, a resident of California, 
leaving a will which failed to provide 
for cancelling plaintiffs’ debt to him. The 
question was whether the promise came 
within the California Statute of Frauds, 
providing, among other things, that a 
promise to devise or bequeath property 
or to make provision by will must be in 
writing. 

HELD: Judgment for defendant execu- 
trix affirmed. California Statute of 
Frauds applies, and oral contract is un- 
enforceable. There was no such change 
of position on part of plaintiffs in per- 
forming their part of the contract as to 
estop the estate from claiming the bene- 
fit of the Statute of Frauds. (There is an 
elaborate discussion of conflict of laws 
as applied to promises to make testa- 
mentary disposition.) 


Ao BD 
e Merrill Anderson, president of Merrill 
Anderson Co., Inc., New York, spoke on 
“Ten Stimulants for Trust Advertising” 
at the November 9 meeting of Corporate 
Fiduciaries Association of Boston. 
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81-168 February 
169-304 March 
305-400 April 


ACCOUNTING 
Court & Private 


Powers and Duties of Guardian ad Litem Where 
Executor’s Accounts Were Allowed Merely on 
Notice to Trustee—Mass.—861. 


Relations 
Accountant Appraises Insurance—J. S. Seid- 
man—724 
e 
ASSETS 
Administration 
Fiduciary Interest in Oil & Gas Leases—Roy E. 
Smith—850 


Simplification of Security Transfers by Fidu- 
ciaries—Committee Report on Uniform Act— 
Daniel Partridge, III—959 

Trust Operations and Administration—George 
C. Barclay—Monthly 

Will Clauses to Aveid Six Estate Administra- 
tion Problems—Austin Fleming—624 


Business 


Alternatives in Business 
McGorry—324 

Appraising Business Assets and Liabilities— 
Integral Part of Estate Planning and Protec- 
tion—Lee H. Hill—785 

Business Estate Planning from Administrator’s 
View—Charles F. Seuffert—156 

Failure to Obtain Court Order to Operate Busi- 
ness Does Not Impose Absolute Liability on 
Executor—Fla.—292 

Partnership Agreement Could Not Pass Title to 
Survivor—Miss.—767 

Perpetuating Family Business Through Estate 
Planning—John R. Golden—906 

Tax Treatment of Post-Mortem Earnings— 
Partnership Agreements Drawn with Eye to 
Income Tax May Incur Estate Tax Liability 
—E. H. Best—1026 

Trustee Management of Closed Corporations— 
Policies and Procedures and Some Legal Pit- 
falls—Robert S. Davis & Harold F. Kleinman 
—1020 

Trustees’ Compensation for Handling Business- 
es in Trust—H. Richard Wilking—12 

Use of Private Annuity for Business Purchase 
—Maurice E. Butler—652 


Planning— William 


3 
ASSNS. & SCHOOLS 0 


American Bar Association Probate and Trust 
Law Divisions Proceedings—875 

Canadian Association Activities Highlighted— 
J. M. Armstrong—433 

FPRA Trust Sessions Well Attended—1074 

Illinois Trust School Merges with New National 


School—152 
Mid-Continent Trust Conference Proceedings— 
1126 


Mid-Winter Trust Conference Proceedings—4 

New England Trust Conference—30 

New York Trust Acitivities Reviewed—1041 

Proceedings of Trust Companies Association of 
Canada—408 

Reprise on Western Trust Conference—1130 

Third Southern Trust Conference Proceedings 
—512 

Trust on Campus—Story of Personnel Training 
at Pacific Coast School—Victor R. Graves— 
1095 

Western Regional Trust Conference—1012 

Where Do Trust Division Presidents Come 
From ?—272 


BANKING RELATIONS 


Coordinated Trust Plan for Correspondent 
Banks—A. Key Foster—242 


Don’t Isolate Your Trust Department—J. Har- 
vie Wilkinson, Jr.—576 
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401-504 May 
505-616 June 
617-704 July 
705-772 August 


Uninvested Trust Funds as Time Deposits 
George C. Barclay—52 

Will Appointments of Bank Directors and 
Methods of Contact—(T&E Survey)—679 


+ 
BAR RELATIONS 


Estate Planning Opinion—t!ts Background and 
Impact—Melvin F. Adler—1144 

Estate Planning Workshop—A Coordinated 
University Program—Paul R. Dean—780 

How Lawyers and Trustmen Have Worked 
Successfully Together—John S. Candler, II 


—317 
Estate Planning Policy Statement—George C. 
Barclay—1146 


Kentucky Court Reaffirms as to What Consti- 
tutes Practice of Law by Trust Companies 
Tenor of Advertising—Ky.—861 

New Statement of Principles Between North 
Carolina Bankers and Bar Associations—650 

New Trust Advertising—Estate Planning State- 
ment—718 


BENEFICIARY RELATIONS 


Accountability of Trustees of Charitable Trusts 
—Committee Report—Ralph K. Ball—900 

Compromise Agreement Between Heirs and 
Trustee Not Subject to Attack by Children of 
One of Heirs—Mass.—610 

League of Women Vcters Entitled to Take Un- 
der Will—Cal.—610 

Reflections on Trust Services Beyond Call of 
Duty—Charles W. Hamilton—520 


CHARITABLE TRUSTS 


Attorney General Has No Right to Intervene in 
Contest of Will Creating Foundation—Ky.— 
75 

Bequest to Dissolved Corporation Not Revived 
by Reincorporation—Cy Pres Applied—Colo. 


Cy Pres Doctrine Applied—Expenses of De- 
elaratory Judgment Proceedings Charged to 
Trust—Wash.—610 

Cy Pres Not Applicable Where Specific Pvr- 
pose Failed—Rule Against Perpetuities Ap- 
plied—Pa.—1114 

Funding a Charitable Program with Life Insur- 
ance—Philip J. Goldberg—788 

Future of Charitable Trusts—Girard Case I'lus- 
trates Need for New Approach—Lee Charles 
Tashjian—1090 

Statute Providing for Termination of Benjamin 
Franklin Trust Ineffective—Law of Place cf 
Administration Governs—Mass.—292 

Statute Validating Bequest in Prohibited Pe- 
riod Not Applicable Where Prior Similar Will 
was Executed in Same Period—Fla.—1114 

Tax Status of Annuities Purchased from Char- 
itable Organization—Fred L. Leydorf—846 

Trusts for Indigent Women with Requested 
Preference for Testator’s Nieces Valid—vVa. 
—1202 


CLAIMS 


Action for Wrongful Death Against Decedent 
Tortfeasor Must Comply with Non-Claim 
Statutes—Mo.—293 

Agreement to Make Will, Not Complied With, 
Supports Claim for Services—Cal.—1115 

Beneficiary’s Interest in Trust Subject to Claims 
for Support and Alimony—Ore.—862 

Claimant Whose Work is Performed as Wife 
and Not as Employee Cannot Recover for 
Services—N.Y.—1002 

Claim for Child Support After Death of Father 
Rejected Where Divorce Decree Did Not Pro- 
vide for Support After Death—Wash.—395 

Claim Improperly Served Before Appointment 
of Administrator Barred—Wash.—1002 


773- 868 September 
869-1004 October 

1005-1118 November 
1119-1214 December 


Compliance with Requirements as to Notice to 
Creditors—-ind.-—161 

Debt to United States Has Priority Over Debt 
to Physician for Services in Last Il]ness— 
Wash.—75 

Decree of Separation Does Not Obligate Hus- 
band’s Estate to Continue Support Payments 
—-N.Y.—699 

Devisee Entitled to Exoneration from Personal 
Estate— Miss.—498 

Devisees of Property Subject to Lien Not En- 
titled to Exoneration from Estate—Colo.— 
1202 

Devisee Who is Also Executor Can Be Sued in 
Individual Capacity Alone to Foreclose Liens 
—Tex.— 1202 

Estate Not Liable for Support Payments to 
Children—Ky.—498 

Mortgage Payable by Estate—Wis.—1202 

Oral Express Trust for Creditors Held Valid— 
Cal.—699 

Remaindermen Cannot Compel Estate to Pay 
Mortgage on Homestead Where Morigagee 
Has Not Filed Claim—Fla.—1115 

Statute Limiting Period fer Action on Claims 
Held Constitutional—Fla.—395 

U. S. Had No Right to Lien Upon Settlement 
for Wrongful Death After Payments Under 
Compensation Act.—U.S.—610 


COMMON TRUST FUNDS 


Common Trust Funds Hold 699 Common Stocks 
& List—338 

Common Trust Funds Over $2.7 Billion—256 

Equity Changes in Commen Trust Funds—108, 
450, 731, 1050 . 

Experience with Bank Fiduciary Fund—George 
C. Barclay—259 

FRB Reports Growth in Common Trust Funds 
—579 

Girard’s Personal Retirement Trust—George C. 
Barclay—1036 

Mass Trust Market—Accumulative Trust Using 
Common Trust Fund Seen as Key to Profit- 
able Service—Morton Smith—182 

Needed: A Reconstruction of Common Trust 
Fund Regulations—Charles G. Young, Jr— 
239 

New Common Trust Funds—710 & 1010 

New Rules on Common Trust Fund Transfers— 
829 

New Trust Department and the Common Trust 
Fund—Rieman McNamara, Jr.—632 

Performance of Common Trust Funds—A 10 
Year Review—Russell Burkholder—826 

Preferred Stocks in Common Trust Funds—452 

Proposal to Remove Limit on Participation in 
Common Trust Fund—George C. Barclay— 
981 

Proposed Amendment to Regulation F on Re 
vocable Trusts—1148 

Publicizing a New Common Trust Fund—634 


COMMUNITY PROPERTY 


Allocation of Debts as Between Community EB 
tate and Separate Estate—Wash.—767 

Cannot Be Converted Into Separate Property 
by Registering Savings Bonds in Name of 
One Spouse—Wash.—75 

Certificates Purchased with Community Funds 
Not Transformed by Issuance in Decedent's 
Name as Trustee—Tex.—498 

Right of Wife to Avoid Voluntary Transfer of 
Life Insurance—Cal.—863 

Effects of State Lines on Estate Planning— 
William P. Cantwell—922 

Estate Problems of Citizens Moving from Com- 
munity to Common Law Property State- 
Robert A. Leflar—882 

Property Problems of New Residents—Legal 
Consequences of Removing to or from Com 
munity Property State—Robert Emmet Clark 
—1080 


TRUSTS AND EsTATES 


COMI 


CON 


COR 


cos 





col 


DIS 





Dr 





ms 


ent 
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Surviving Spouse Must Elect When Will De- 
clares All Property to be Separate—Cal.—498 

Widow Transferring Community Half to Trus- 
tee Under Husband’s Will Not Mistaken as to 
Effect— Wash.—162 


COMPENSATION 


Attorney’s Fee Based Solely on Percentage of 
Amount Recovered for Estate Held Improper 
—Wash.—1115 

Attorney’s Fees in Probate—Bases of Compen- 
sation Surveyed Nationally—Chesley M. Wal- 
ter—719 

Beneficiaries of Property Passing Outside Will 
Must Pay Fees of Executor’s Lawyer—-N.Y.— 


767 
Court Has No Power to Fix Accountants’ Fees 
—N.Y.—1202 


Executive Compensation—Corporate Considera- 
tions in Establishing Pay Plans—Henry W. 
Trimble, Jr.—894 

Executor’s Compensation for Administering 
Non-Testamentary Assets—George C. Barclay 
—424 

Fees and Commissions in Probate Proceedings 
—Survey of Bases of Attorney’s Compensa- 
tion—Alice M. Bright—940 

Provision to Retain Attorney for Probate not 
Binding—N.M.—767 

Trustees’ Compensation for Handling Business- 
es in Trust—H. Richard Wilking—12 

Trustees Entitled to Portion of Commissions at 
Intermeliate Accounting Based on Appreci- 
ated Market Value of Corpus—N.J.—699 


CONFLICT OF LAWS 


Adoption of Heir in Foreign State Recognized 
—Ore.— 293 

Effects of State Lines on Estate Planning— 
William P. Cantwell—922 

Estate Problems of Citizens Moving from Com- 
munity to Common Law Property State— 
Robert A. Leflar—882 

Inter Vivos Trust Governed by Law of Domicile 
—Conn.—1202 

Law Governing Validity of Will and Codicil— 
Cal.—699 

Property Problems of New Residents—Legal 
Consequences of Removing to or from Com- 
munity Property State—Robert Emmet Clark 
—1080 

What Law Governs Trusts?—Propcsed Restate- 
ment Rules—Austin W. Scott—186 


CORPORATE TRUSTS 


Corporate Trust New Business—1075 

Increased Stock Transfer Load Seen—71 

Pennsylvania Revises Uniform Commercial 
Code—E. C. Shapley Highley—159 

Peril for Transfer Agents—George C. Barclay— 
260 

Stock Transfer Agent Liable for Delay of Re- 
quested Transfer—lIl].—611 


COSTS & EXPENSES 


Attorneys Fees on Trustees’ Petition for In- 
structions Chargeable to Estate—Mich.—864 
Funeral Bills Not Proper Item of Claim on Be- 
half of Deceased Plaintiff—S.C.—1203 

Gains in Trust Department Earnings Reported 
by Ist, 2nd, 11th Reserve Districts—648 

Husband Not Liable for Funeral Expenses of 
Wife—Ind.—1115 

Not Chargeable Against Petitioner Unsuccess- 
fully Seeking Removal of Trustee—Fla.—293 


e 
COUNCILS 
Insurance & Estate Planning 
Bar Approves Council Idea—619 


Estate Planning Council Activities—Monthly 
Planning for Estate Planning—Editorial—-621 


e 
DISTRIBUTION 


(Including Adoption & Ademption) 

Adopted Child Takes Remainder Limited to 
“Lawful Issue’’—N.Y.—162 

Adopted Child Takes Share as ‘“Child’’—Tex. 
—162 

Alien Heirs Not Entitled to Inherit—Ore.—75 

Alimony Arrears Not “Emergency” Requiring 
Trustee to Invade Trust Principal for Settlor 
—Ohio—1203 


DECEMBER 1960 


Assets of Intestate Veteran Incompetent Es- 
cheat to United States—Colo.—293 

Bequest to Relative by Affinity Lapses When 
Beneficiary Fails to Survive Testator—Wash. 
—768 

Devise to ‘‘Heirs’’ Governed by Law of “An- 
cestral’’ Property—Tenn.—612 

Estate of Trust Income Beneficiary Entitled to 
Income Accrued During Litigation—Mass.— 
499 

Failure to Give Notice to Adopted Daughter 
Rendered Administrator Liable—Md.—294 

Nephews and Nieces of Intestate Decedent Take 
Per Capita—Wash.—699 

Proceeds Payable Under Stock Purchase Agree- 
ment do nct Pass to Specific Legatee of Stock 
—N.Y.—1115 

Property Escheats Automatically Where Only 
Heirs Are Incompetent to Take—Neb.—1002 

Remainder Interest of Trust Held to Have Vest- 
ed at Death of Testator—Should be Divided 
Among Those Living at Termination of Trust 
and Estates of Predecessors—Mass.—863 

Right of Beneficiary to Withdraw Principal Did 
Not Create Vested Interest—Cal.—1002 

Right of Illegitimate Alien to Inherit Through 
Mother—Ore.—768 

Stock Owned by Nonresident Intestate Without 
Heirs Escheats to State of Decedent’s Domi- 
cile—Wash.—163 

Trust Income Payable as of Date of Death— 
Utah—395 

Widow’s Right to Corpus in Trustee’s Discre- 
tion Liberally Construed—N.J.—612 


DRAFTING WILLS & TRUSTS 


Chart on Validity of “Pour Over Trusts’ in 
Various States—832 & 1004 (Correc.) 

Drafting Inter Vivos Trusts in Licht of State 
Street Trust Case—Martin H. Webster—1138 

Flexibility in Trusts—Typical Plan Illustrative 
of Tax and Administrative Advantages—Rene 
A. Wormser—1016 

How to Use Fractional Share Marital Deduction 
Gifts—A. James Casner—190 , 

Human Equation in Wills—Five Prctotypes of 
Testators—Robert M. Hitch—364 

Marital Deduction Formula Clauses—Adjust- 
ments by Reason of Tax Elections—Distribu- 
tion at Estate Tax Values—N.Y.—163 

Practical Appraisel of Sprinkling Trusts— 
Steven A. Winkelman—628 

13 Hints on Drafting Wills—Frank O. Walther 
—255 

Uniform Testamentary Additions to Trusts Act 
Approved—832 

Will Clauses to Avoid Six Estate Administra- 
tion Problems—Austin Fleming—624 


ECONOMIC & FINANCIAL 


Credit-Card Economics—Maurice H. Stans—126 
Economic Education Program — Harold L. 
Cheadle—660 
Economics fer Bankers—Public Education for 
Economic Growth—Thomas S. Prideaux—541 
Economic Sag — Not Recession: Inflation Alive 
But Dormant—Wayne L. McMillen—1052 
Economic Tides Beneath the Market—Merryle 
Stanley Rukeyser—Monthly beginning 176 
(except May) 
Obsolescence of Policics anl Laws as Well as 
Industrial Plant—334 ; 
Projecting Future Growth—and the New 
Competition—552 ; 
Are We Individuals or Statistics ?—656 ; 734; 
The Real Issue: Federal Dictate or Personal 
Responsibility ?—1060 
Time to Assert a Policy of Enlightened Self- 
Interest—1158 
Investment Environment in the 1960’s—Golden 
Decade—or Frustration?—Marcus Nadler— 
200 
Trust Companies in a Dynamic Economy (Can- 
ada)—Dr. J. R. Petrie—437 


EMPLOYEE RELATIONS 


Deferred Compensation in Reverse—-Tax and 
Practical Advantages of Insured Plan—Jos- 
eph S. Robinson—92 


ESTATE ANALYSIS & PLANNING 


Alternatives in Business 
McGorry—324 

An Examiner’s Views on Estate Planning— 
Richard A. Sanders—485 


Planning— William 


Appraising Business Assets and Liabilities— 
Integral Part of Estate Planning and Protec- 
tion—Lee H. Hill—785 

Avoiding Patterns in Estate Planning—Nelson 
Friedman—67 

Business Estate Planning from Administrator’s 
View—Charles F. Seuffert—156 

Deferred Compensation in Reverse—Tax and 
Practical Advantages of Insured Plan—Jos- 
eph S. Robinson—92 

Effects of State Lines on Estate Planning— 
William P. Cantwell—922 

Estate Side of Life Insurance—Charles C. Rob- 
inson—Monthly beginning May 

Estate Planning Workshop—A Coordinated 
University Program—Paul R. Dean—780 

Financial Planning—A Synthesis of Business 
and Professional Skills—Richard A. Bishop 
—796 

Flexibility in Trusts—Typical Plan Illustrative 
of Tax and Administrative Advantages—Rene 
A. Wormser—1016 

Notes from Million Dollar Round Table—516 

Perpetuating Family Business Through Estate 
Planning—John R. Golden—906 

Planning for Administration of Multi-State As- 
sets—Joseph A. McLain, Jr.—517 

Planning the Estate of John Doe—Panel Deals 
with Business and Personal Assets—E. J. 
Patton, R. M. Lovell, C. B. McCaffrey & J. A. 
McClain—246 

Practical Appraisal of Sprinkling Trusts— 
Steven A. Winkelman—628 

Three-Stage Planning for the Professional Man 
—Israel Unterman—536 


& 
FIDUCIARIES 
Administrator Personally Liable for Tax—Colo. 
—864 


Corporate Trustee Not Guilty of Self-Dealing 
Through Commercial Department—Liable for 
Lost Profit—Pa.—612 

Executor Not Entitled to Expenses for Unsuc- 
cessful Defense of Lost Will—Cal.—395 

Hidden Liabilities of Fiduciaries—Robert F. 
Dewey— 312 

Petition by Bank to be Appointed Successor— 
Court Cannot Appoint Individual as Co-Trus- 
tee on Ground that Bank, While Suitable, is 
Not Suitable to Act Alone—Mass.—864 

Search For A Fiduciary—Standards of Compe- 
tence Needed—Robert R. Duncan—1131 

Pretermitted Heir Entitled to Appointment as 
Administrator—Cal.—294 & 864 

Suecessor Trustees Not Individually Liable for 
Predecessors’ Conduct—Mass.—-865 

Surcharge for Delinquencies and Failure to In- 
vest— Pa.—1116 

Trustee Empowered to Appoint Successor Cor- 
porate Fiduciary but Not Foreign Institution 
—Pa.—1116 


« 
FOREIGN TRUST SERVICE 


British Trustee Department Quotes from An- 
nual Reports—845 

Domicile, Citizenship and Situs in English and 
American Estates—John Mills—902 

Estate Administration in England—How Nor- 
mal Case Proceeds Through Grant of Letters 
—R. J. Burrows—888 

Quotes from Annual Reports of Canadian Trust 
Companies—442 

Trust Promction in Canada—Survey of Current 
Methods and Materials—439 


GUARDIANSHIP 


Former Ward Not Confined to Action in Equity 
Against Guardian—Fla.—395 

“Practical” Incompetency—George C. Barclay 
—425 

e 
INSURANCE 
Liability & Property 

Proceeds on Lost or Misplaced Specific Legacy 
Pass to Residuary Legatees—N.Y.—499 

Proceeds Pass to Specific Legacy when Legacy 


is Destroyed Simultaneously with Testator’s 
Death—N.Y.—294 
Life 

Accountant Appraises Insurance—J. S. 
man—724; 1121 

Beneficiary not Subrogated to Bank’s Claim Se- 
cured by Policy—II].—295 

Estate Side of Life Insurance—Charles C. Rob- 
inson—Monthly 
State of Philosophy—412 


Seid- 
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Gifts of Insurance—569 

Insurance-Trust Mix for Employees and Part- 
nerships—644 

Education Insurance—745 

Business of Gambling—and the Art of Hedg- 


ing—833 
Some Aspects of Term vs. Ordinary Life— 
1032 


Temporizing on Buy-Sell Agreement—1151 
Four Uses of Insurance—Tax-Favored Features 
for Estate Planning—David F. Hoxie—723 
Funding a Charitable Program with Life Insur- 
ance—Philip J. Goldberg—788 

Modern _Estate Tax Relief—Minimum Deposit 
Plan with Insured Loan—George S. Vrionis 
—253 

Notes from Million Dollar Round Table—516 

Tax Status of Annuities Purchased from Char- 
itable Organization—Fred L. Leydorf—846 


INSURANCE TRUSTS 
Business 


Insurance-Trust Mix for Employees and Part- 
nerships—Charles C. Robinson—644 

Tax Treatment of Post-Mortem Earnings— 
Partnership Agreements Drawn with Eye to 
Income Tax May Incur Estate Tax Liability 
—E. H. Best—1026 


INVESTMENT POWERS 


A Direction to Speculate—George C. Barclay— 
53 

Authority to Deviate from Express Investment 
Clause Permitted—Minn.—1204 

“Longer Look’ at Equities for British Trus- 
tees ?—28 

Pennsylvania Conference Considers Prudent 
Man Rule—463 

Prudent Man Rule in New York—Case History 
in Legislative Procedure—360 

“Qualified” Trustee Performance Calls for Full 
Investment Freedom—Charles W. Buek—194 

States with Prudent Man Rule in Whole or Part 


—360 
Why the Prudent Man Rule?—George C. Bar- 
clay—127 
e 
INVESTMENTS 


Appraisal of Canadian Equities—Arthur A. Mc- 
Laughlin—470 
Atom and Electricity—Challenge and Opportun- 
ity—John E. Gray—1070 
Caution in Equity Selection—‘‘Inflation Hedge’”’ 
a Matter of Degree—Joseph A. Jennings—556 
Corporate Finance Analyses—O. Rogers Flynn, 
Jr.: 
The Gross National Produce and U. S. Steel— 
119 
Screening Measures for Preliminary Selection 
of Industrial Common Stocks—226, 353 & 
474 
Long Term Factors in Investment Analysis— 
Is Growth Continuing ?—562 
Comparative Operating Statistics & Basic 
Pay-Out Ratio of the Five Leading Cigar- 
ette Manufacturers—738 & 831 
Diversification of College Endowment Funds 
—1049 
Domestic Oil Industry—Convalescent But Not 
Yet Well—Dillard Spriggs—966 
Equities for Pension Funds—An Appraisal of 
the Risks—Dennis N. Warters & William M. 
Rae—33 & 83 
Equity Changes in Common Trust Funds— 
Quarterly—108 
Federal Land Bank Bonds—Their Strength and 
Demerits Examined—Clyde E. Borman—349 
& 457 
Principles of Diversification in Common Stock 
Selection—Panel—1162 
Investment Environment in the 1960’s—Golden 
Decade—or Frustration ?—-Marcus Nadler— 
200 
Investment Company Notes—Henry Ansbacher 
Long—monthly 
Memos of the Month—monthly feature 
Moody’s Investors Yield Tables—Monthly 
Natural Gas Faces Large Growth in Serving 
Expanding Energy Demand—Wister H. Ligon 
—48 
On the Energy Front—Robert Resor: 
Capital Formation Essential to Foster Growth 
in Power Use—115 
The Fuel Cell—What Is It and Where Is It 
Going ?—344 
Radiation in Industry and Agriculture Brings 
Savings in Time and Money—665 
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Meeting Tomorrow’s Giant Power Needs—822 
Nuclear Propulsion Pros and Cons on Oceans 
and in Space—1172 

Panel Urges Less Equity Accent—211 

Pension Fund Investment Pclicies—Roger F. 
Murray—214 

Radiation in Industry and Agriculture Brings 
Savings in Time and Money—Robert Resor— 
665 

Seminars: 
Pfaudler Permutit, Inc.—88 
Universal Match Corp.—8 

Sidelights on Institutional Investment—Month- 
ly 

Steck Buying Opportunities Foreseen by Trust 
Seminar—1064 

Stocks Held by Institutional Investors Mutual 
Fund—29 

Symposium Expects Rising Profits and Divi- 
dends in 1960—23 

Technological Changes and Investment Criteria 
—Waid R. Vanderpoel—41 

Typical Experience in Multiple Pension Fund 
Investment—James G. Haxton—814 

Why Bonds in a Trust Portfolio ?— Balanced In- 
vestment Still Sound Policy—Arthur L. Co- 
burn, Jr.—205 


JOINT TENANCIES 


Account Designaticn Not Variable by Parol 
Evidence—Ohio—76 

Effect of Joint Account with Right of Survivor- 
ship—Fla.—768 

Proceeds Payable under Contract of Sale of 
Realty Held by Entireties are Converted to 
Tenancy in Common Upon Death of One Own- 
er—Ore.— 396 

Relinquishment of Dower Rights Supported 
Contract Provision Awarding Unpaid Moneys 
to Survivor—Ore.— 396 

Survivor Takes Notes and Bank Deposit 
Through Joint Registration and Not Under 
Will—Va.—1204 

Wife Cannot Compel the Administrator of Hus- 
band’s Estate to Exonerate Her by Paying Off 
Mortgage on Property Owned by Entirety— 
Mass.—865 


JURISDICTION 


Court Lacks Authority to Determine Fees of 
Executor Under Noninterventicn Will Unless 
Executor Fails to Perform Duties Faithfully 
—Wash.— 295 

Court May Compel Payments Out of Foreign 
Trust—Cal.—769 

Domicile, Citizenship and Situs in English and 
American Estates—John Mills—902 

Probate Court Has Authority to Settle Accounts 
of Administrators—Tenn.—613 

Time for Appeal—Procedure Not Bound by 
Trust Statute—Minn.—163 

Who Has Right of Appeal in Heirship Proceed- 
ings—Cal.—769 


LAWS & LAW REFORM 


Legislation Affecting Trusts and Estates—497 ; 
609 ; 685 ; 772 

Legislation Affecting Trusts and Estates—P. 
Philip Lacovara—960 

Pennsylvania Fiduciaries Act Amended—E. C. 
Shapley Highley—71 

Prudent Man Rule in New York—Case History 
in Legislative Procedure—360 

Significant Trust and Probate Decisions— Paul 
E. Iverson—952 

Trust and Probate Literature—Digests of Arti- 
cles in Periodicals—Richard D. Jones—962 


LIFE TENANT & REMAINDERMAN 


Allocation of Expenses, Taxes, etc., Against 
Principal and Jncome—Cal.—76 

Allocation of Taxes—Discretion of Trustee— 
Interest of Legacies—Cal.-—613 

Capital Gains Distributions of Mutual Funds— 
1146 

Death of Former Accelerated Trust Remainder 
—Utah—700 

Distribution of Sun Oil Stock Not an Appor- 
tionable Event—Pa.—499 

Former (Life Tenant) Impeachable for Waste 
but Entitled to Remove Timber for Purpose 
of Enhancing Value of Real Property—Tenn. 
—500 





Income from Property Used to Pay Debts, ete. 
Belongs to Life Tenant of Trust—Burden of 
Administration Expenses and Income Taxes— 
Me.—296 

Investment Company Capital Gains Dividends 
Belong to Income—Md.—613 

Latter Could Convey Interest Subject to Life 
Tenancy—S.C.—296 

Latter Take Trust Principal Outright Where 
Income Beneficiary Predeceased Testator— 
Tex.—500 

Only Stock Dividends Linked to Earned Surplus 
Are Allocable to Income Beneficiaries—N_Y, 
—T7 

Proposed Revision of Principal and Income Act 
—George C. Barclay—359 ; 571; 676; 748 

Stock Dividend or Split?—-New Approach to a 
Fiduciary Formula—Raymond T. McCaffrey— 
366 

Trustee Could Invade Proceeds of Sale of Home. 
stead—Mass.—396 

Trust Operations & Administration—George (. 
Barclay—Monthly 

Who Entitled to Crops Growing at Time of 
Death ?—Colo.—865 


LIVING TRUSTS 


Bank Deposit in Form of Revocable Trust Held 
Completed Gift at Depositor’s Death—Tenn. 
—397 

Bequest to Inter Vivos Trust for Subsequent 
Administration Ineffective When Terms of 
Trust Required Immediate Distribution—Del. 
—769 

Girard’s Personal Retirement Trust—George C. 
Barclay—1036 

Transfer Reserving Life Estate, Right to Vote 
Stock, and Limited Corpus Invasion Not Tes- 
tamentary or in Fraud of Marital Rights— 
Va.—700 

— oe by Reason of Undue Influence 
—Fla.—77 

Use of Short-Term Trusts in Tax Planning— 
William N. Greene—800 


MANAGEMENT POLICIES 


Aids for Smaller Departments—249 

Examiner’s Suggestions for Making Trust De- 
partment Profitable—Joseph F. Tierney—760 

Suggestions for Medium Trust Departments— 
252 

Trust Business—No Place for Do-It-Yourself! 
—Carl A. Bimson—1085 


NEW BUSINESS 


Coordinated Trust Plan for Correspondent 
Banks—A. Key Foster—242 

Mass Trust Market—Accumulative Trust Using 
Common Trust Fund Seen as Key to Profit- 
able Service—Morton Smith—182 

Un the Publicity Front—Monthly 

Profit Prospects in Pension Plans—Compensa- 
tion and Administration Policies—Joseph R. 
Gathright—539 

Career in Trust Banking—759 

“So Little for Eve’—A Venture of Faith in 
Trust Presentations in U.S. and Canada—477 

Successful Administration of Trust New Busi- 
ness Program—Warren H. Eierman—791 

Trust Promoticn in Canada—Survey of Current 
Methods and Materials—439 

Will Appointments of Bank Directors and 
Methods of Contact—(T&E Survey)—679 


ORGANIZATION & PERSONNEL 


A Trustman Retires—What Then ?— Gilbert T. 
Stephenson—100 

Bank Employee Benefits—Philosophy and Prac- 
tice—H. A. Tenney—588 f 

Development of Executive Personnel—Editorial 
—509 

Executive Compensaticn—Corporate Considera- 
tions in Establishing Pay Plans—Henry W. 
Trimble, Jr.—894 

Managerial Growth—A Personal as Well 4% 
Program Job—Robert N. Hilkert—984 

Program for Recruiting and Training of Trust 
Personnel—Turner Rice—530 

Stock Accumulation Plans for Employees Grow- 
ing—816 

Stock Bonus Plans—Two-Way Advantages for 
Small Banks—Wm. David Webb—636 

Trustmen as Chief Executive Officers of Bank 
—52 

Trust Service as a Career: The Young Man's 
Perspective—Peter Ridley Sperling—320 
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Women in Trust Business—Their Importance in 
Three Categories—Charles W. Hamilton— 
1084 


PENSION & PROFIT SHARING TRUSTS 


Committee Report on Recent Developments in 
Pension and Profit Sharing Trusts—William 
J. Nolan, Jr.—892 

Digest—Hilary L. Seal: 

Tax Effects of Mergers on Pension Plans—54 

Qualified Pension Plans for Clinics—Isidore 
Goodman Answers Questions on Qualifi- 
ability, Employer’s and Employee’s Tax 
Problems—132 

Future Goals in Negotiated Pension Plans— 
257 

Trends in Canadian Pension Plans—362 

Taxation of Pension Benefits—362 

Bankers Trust Stulies Retirement Trends— 





429 

Montreal Trust’s Conference on Pensions— 
573 

Pension Points at International Congress of 
Actuaries—673 


Pension Fund Yields on Market Values—755 
Is A Widow’s Option Worth Electing ?—836 
Social Security Amendments and Arguments 
—987 
Group Annuities in Great Britain and Here 
—987 

N.Y.U.’s Pension Trust Conference—1078 
Pensions for Medical Men—1078 
When to Insure a Risk—1153 

Equities for Pension Funds—An Appraisal of 
the Risks—Dennis N. Warters & William M. 
Rae—33 & 83 

Girard’s Personal Retirement Trust—George C. 
Barclay—1036 

Holdings In Retirement—Profit Sharing Trusts 
—729 

Keogh and Pooled Pension Funds—678 

N. Y. Bank Superintendent Reports on Welfare 
Funds—131 

Outlook for Pension Funding—Trusteed Plans 
Retain Competitive Advantages—Frank L. 
Griffin, Jr.—234 

Panel Considers Keogh Bill—251 

Pension Fund Investment Policies—Roger F. 
Murray—214 

Pooled Pension Funds Approach $500 Million 
(list and holdings)—522 ; 619 ; 1010 

Profit Prospects in Pension Plans—Compensa- 
tion and Administration Policies—Joseph R. 
Gathright—539 

Profit Sharing for Retirement ?—Some Miscon- 
ceptions and Misuses—Richard Bailhe—421 

Providing Adequate Pension Benefits Through 
Supplementary and Contributory Plans (Can- 
ada)—J. Fraser Coate—435 

Safeguarling Pension Funds—What Examiners 
Look for in Trust Documents, Performance 
and Policies—G. Russell Clark—1097 

| Stock Bonus Plans—Two-Way Advantages for 

Small Banks—Wm. David Webb—636 

Trends in Retirement Trusts—Developments in 
Legislation, Plan Specifications and Invest- 
ments—Cecil P. Bronston—1087 

Trusteed Pension Funds Above $25 Billion— 
SEC Study—547 

Typical Experience in Multiple Pension Fund 
Investment—James G. Haxton—814 
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PERPETUITIES (Including Accumulations) 


Accumulation of Income Beyond Permissible 
Period Passes as on Intestacy—Ill.—161 
Bequests of Oil and Mineral Interests After Two 
Years Not Invalid—Tex.—164 
Clause Saved Provision from Rule—Mo.—769 
Creation of Determinable Fee Valid—Ark.—700 
Income Interests Sustained—Construction Suit 
Does Not Invoke Forfeiture Clause—Colo.- 
865 
Period Runs from Date Power to Revoke Ceased 
—“Second Look’”’ Doctrine Applied—Md.—77 
Remainder to Income Beneficiary Does Not Vio- 
late Rule—Pa.—866 
Rule Against Not Violated Where Broad Pow- 
ers Given—Ohio—613 
@ 
POWERS 


Foreign 


Planning for Administration of Multi-State As- 
sets—Joseph A. McLain, Jr.—517 
‘ Limitations 
Option in Child to Purchase Estate Property 


Exercisable Even Though in Behalf of 
Stranger—Fla.—1116 


DEcEMBER 1960 


Power of Court to Issue Instructions is Discre- 
tionary—Cal.—164 

Provisions for Trust Not Variable as Matter of 
Convenience in Administration—Mich.—164 

Trustee’s Discretion Not to Pay Income Not 
Disturbed by Court—Ore.—165 


PUBLIC RELATIONS 


Blueprint for Personal Affairs Month—104 

Personal Affairs Month and Estate Planning 
Councils—1034 

Personal Affairs Month 
Canada—1034 

“So Little for Eve”’—A Venture of Faith in 
Trust Presentations in U.S. and Canada—477 


in Detroit—378; in 


REAL PROPERTY (Including Mortgages) 


Contract to Devise Upheld—Pa.—866 
Land Trust Council Created in Illincis—965 
Realty As An Estate Asset—Editorial—511 
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REGULATION & SUPERVISION 


Examiner’s Suggestions for Making Trust De- 
partment Profitable—Joseph F. Tierney—760 

Safeguarding Pension Funds—What Examiners 
Look for in Trust Documents, Performance 
and Policies—G. Russell Clark—1097 


REVOCATION & TERMINATION 


Destruction of Trusts Ruled Unjustified After 
30 Years—Mo.—502 

Emergency Did Not Require Distribution of 
Trust—Tex.—614 

Income Tax Savings Depend on When Estates 
and Trusts Terminate—John P. Camilli—370 

Language Satisfied Statutory Requirement to 
Make Trust Irrevocable — Lawyer-Trustee 
Could Represent Cofiduciary—Tex.—1116 

Requirements for Revoking Will Satisfied—Pa. 
—296 

Revocation with Consent of Beneficiaries Not 
Permitted Where Trustee’s Consent is Re- 
quired—N.Y.—1002 

Second Will Saving One Provision of Earlier 
Document Impliedly Revoked Remainder of 
Will—Tex.—500 

Statute Revoking Will by Divorce Applies to 
Preexisting Will and Divoree—Ga.—701 

Trust Not Terminated by Distribution of All 
Assets Where Existence was Required for 
Distribution of Companion Trust—Del.—1117 

Validity of Will in Terms Revoked by Later 
Will When Later Will is Itself Revoked by 
Destruction—Va.— 866 


SPENDTHRIFT TRUSTS 


Grantor May Not Validly Create Such Trust in 
Favor of Himself—Tex.—296 

Interest on Principal Payments Held to be Sub- 
ject to Execution—Cal.—501 

Subsequent Statute Permitting Partial Assign- 
ment of Income Held Valid—Del.—1117 


SPOUSE’S RIGHTS 


Bequest of ‘“Statutory’”’ Rights Measured by 
Law of Descent Rather Than of Renuncia- 
tion—Ky.-—78 

Common Law Remarriage Nullified Waiver of 
Rights in Estate—Pa.—614 

Court Would Not Order Trustee of Incompetent 
Widow to Take Against Will Adequately Pro- 
viding for Her—Del.—614 

Deed Recorded After Grantor’s Death Barred 
Husband’s Rights—Colo.—78 

Dower in Transferred Land Does Not Extend 
to Subsequent Improvements—Fla.—77() 

E Bonds in Co-ownership Registraticn Not Sub- 
ject to Spouse’s Election—Pa.—501 

Election to Take Against Will Does Net Violate 
“No Contest”? Clause—Husband’s Share Re- 
duced by Estate Tax Although It Qualified 
for Marital Deduction—Okla.—165 

Homestead Allowance Does Not Survive Widow 
—Mo.—501 

Incompetent Widow’s Administrator Has No 
Right to Elect to Accept or Renounce Hus- 
band’s Will—U.S.—297 

Partnership Interests in Foreign Realty Sub- 
ject to Dower Rights—Fla.—770 

Tardy Appointment of Guardian for Widow 
Does Not Extend Time for Election of Dower 
—Fla.—701 

Widow Could Elect Against Trust Which Hus- 
band Could Appoint to Charity—Pa.—701 

Widow Entitled to Year’s Support as Well as 
Dower—Ore.— 397 


Widow Put to Election—Cal.—297 
e 
STATISTICS 
Probate 
Three Out of Five Leave Wills—T&E Survey— 
414 
Trust Funds 
Changes in Massachusetts Trust Assets 1950- 
1960—733 


National Bank Trusts Rise to $56 Billion—Re- 
port of Comptroller of Currency Shows Rec- 
ord Gross—840 

Nationwide Trust Growth Continues— Quotes 
from Annual Bank Reports—147, 262, 385, 
487, 580 
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Personal Trusts Top $57 Billion—717 

Perspective on Financial Institutions—151 

State Trust Assets $27 Billion—841 

Volume of Estate, Trust & Agency Funds Ad- 
ministered by Canadian Trust Companies— 
409 


TAXATION 


Estate & Inheritance 


Accumulated Income Not Includible in Estate 
of Beneficiary—Pa.—1204 

Additional Levy Not Assessable on Tax-Free 
Legacies—Pa.—1003 

Adopted Son of Decedent’s Sister is ‘““Nephew”’ 
under Tax Law—Colo.—1205 

Ante-Mortem Agreement—Tax Computed on 
Value to Legatee, Not Value to Estate— 
Wash.—867 

Appointment to Donee’s Estate Dot Not Alter 
Rule That Distributee Takes from Original 
Donor and Does Not Subject Property to 
Double Legacy Tax—Mass.—397 

Charitable Trust Not Exempt Since Benefits 
Not Limited to State—Ore.—1205 

Choosing Optional Valuation Date—New Ele- 
ment to be considered in Selecting Estate Tay 
Basis—George G. Blattmachr—714 

Deductions Allowed Against Property Not Sub- 
ject to Probate—Minn.—165 

Direction to Pay All Inheritance Taxes ‘Not 
Applicable to Federal Estate Tax—Pa.—615 

Dower Interest in Conveyed Property Excluded 
—Utah—166 

Effect of Widow’s Waiver and Marital Deduc- 
tion—Me.—1117 

Estate Tax Credits on Prior Transfers—Practi- 
cal Applications in Planning and Administra- 
tion—J. Phillip Dunn and Kevin W. Keenan 
—Part 1—416; Part 2—526 

Exemption Applies to Total Insurance Proceeds 
—Wash.—701 

Insurance Payable to Trust Governed by Pro- 
visions of Will Does Not Lose Exemption— 
Pa.—770 

Manner of Computing Allocable Burden—Colo. 
—867 

Marital Deduction Formula Clause—Higher 
State Gross Estate Will Produce a Larger 
Marital Deduction—N.Y.—397 

Modern Estate Tax Relief—Minimum Deposit 
Plan with Insured Loan—George S. Vrionis 
—253 

Multiple Family Dwelling Owned as Tenants by 
Entirety Entitled to Full Exemption Although 
Only Partly Occupied by Them—Mass.—297 

Oral Agreement by Joint Tenant to Pay Bank 
Deposit to Other Tenant’s Child Controls 
Classification for Rate—Colo.—1205 

Overcoming Statutory Requirement of Appor- 
tionment—Neb.—867 

Proceeds of Credit Insurance Includible in Debt- 
or’s Estate—Colo.—1205 

Procedure for Determination of Deductions— 
Pa.—770 

Proposed Regulations on Installment Estate 
Tax—Richard H. Kalish—1134 

Redemption of Treasury Bonds at Par for Es- 
tate Taxes—N.Y.—65 

Son-in-Law Does Not Lose Class Status by 
Death of Daughter—Mass.—1003 

State Death Taxes—Administrators Review 
Current Questions—Guy J. Rizzotto—848 

Tax Based on What Beneficiaries Were to Re- 
ceive, Not Compromised Amounts—Ore.— 
1206 

Tax Computed on Basis of Will, Not Compro- 
mise Agreement—Conn.—1003 

Transfer with Retained Life Estate Subject to 
Inheritance Tax—N.J.—398 

Value of Marital Deduction Excluded in Appor- 
tioning Taxes Among Beneficiaries—Kans.— 
501 

Trustee Restrained. from Turning Over Trust 
Assets for Payment of Taxes Pending Fed- 
eral Determination of Includibility of Trust 
in Estate—N.J.—1003 

Wife's Interest in Community Property Insur- 
ance Taxable at Her Death—Cal.—867 


General 


Choosing Optional Valuation Date—New Ele- 
ment to be Considered in Selecting Estate Tax 
Basis—George G. Blattmachr—714 

Federal Tax Netes—Samuel J. Foosaner— 
monthly 

Tax Reduction and Revision for Revenue and 
Justice—J. S. Seidman—996 

Tax Status of Annuities Purchased from Charit- 
able Organization—Fred L. Leydorf—846 


1212 


Tax Treatment of Post-Mortem Earnings—Part- 
nership Agreements Drawn with Eye to In- 
come Tax May Incur Estate Tax Liability— 
E. H. Best—1026 


Income 


Advantages & Pitfalls of Election Under Sub- 
chapter S—John E. Anderson—96 & Jack M. 
Harrison—98 

Income Tax Savings Depend on When Estates 
and Trusts Terminate—John P. Camilli—370 

IRS Crackdown on ‘‘Pomona Plan’’—1122 

Taxation of Capital Gains Distribution by 
States—46 

When is Payment in Discharge of Parent’s Le- 
gal Obligation ?—Marvin Goodson—17 


WILLS 
Construction 


Adopted Child Not Included in Class of Chil- 
dren ‘‘Born After My Death’’—Tex.—1206 
Adopted Child Not Included in Remainder to 
“Children” or “Heirs of Body’’—Tex.—771 
Anti-Lapse Statute Applicable Where All 

Named Legatees Predeceased—After Ac- 
Breach of Condition Subsequent in Devise Must 
be Clear to Invoke Forfeiture—Neb.—1207 

quired Property—S.D.—502 

Bequest of ‘‘Cash’’ Does Not Include E Bonds— 
Ark.—1118 

Bequest of Monthly Sum Did Not Create Trust 


—Ore.—701 
Cross Remainder Implied to Prevent Intestacy 
—Del.—615 


‘Desire’ Did Not Create Bequest—Tex.—297 

Devise of Farm Construed to Include After Ac- 
quired Adjoining Land—Wis.—398 

Determination of ‘‘Legal Heirs’? on Termina- 
tion of Trust—Neb.—78 

Devise to A ‘‘and Her Descendants” Creates Fee 
Simple—Tex.—770 

Disinheriting Provisions Did Not Conclusively 
Bar Pretermitted Heir—Cal.—702 

Disinheriting Provisions Not Sufficient to Bar 
Pretermitted Heir—Cal.—78 

Distribution of Assets Earmarked for “Tax and 
Donations’’—Ky.—166 

Erroneous Assumption of Inter Vivos Gift Not 
Cured by Implication—Tex.—166 

Forfeiture Clause to be Enforced If Not Op- 
posed to Public Policy—N.J.—771 

Interpretation Will Be Adopted That Favors 
Thcse Who Would Inherit Under Intestate 
Laws—Wash.—79 

Later Adopted Children Not Included in Class 
—Pa.—702 

Meaning of “Belongings” and Power “to Dis- 
pose of’’—Cal.—1207 

Per Stirpes Distribution of Trust Intended—Pa. 
—702 

Real Property Included in Holographic Bequest 
of ‘‘Money’’—Cal.—398 

Property Passed by Intestacy in Absence of 
Residuary Clause—Tex.—867 

Remainder Created eVsted Interest—S.C.—702 

Remaindermen Required to Survive Life Ten- 
ant—Fla.—703 

Remainder Not Conditioned Upon Surviving 
Life Tenant—Wis.—79 & 398 

Remainder to “‘Issue’’ Does Not Include All De- 
grees of Descendants—Md.—615 

Remainder to ‘“‘Survivors’”” Did Not Include Lin- 
eal Descendants—S.C.—79 

Specific Bequests Abate to Give Maximum Mari- 
tal Deduction—Mo.—771 

Trust Created Vested Interest in Predeceased 
Beneficiary—Pa.—503 

Words Supplied to Dispose of Remainder—Mo. 
—166 


Joint, Mutual & Contractual 


Agreement to Bequeath Upheld Subject to 
Spouse’s Rights—Ore.—503 

Contract Spelled Out—Cal.—398 

Document Not Contractural—Kans.—399 

Evidentiary Problems Relating to Contracts to 
Make Wills—Bertel M. Sparks—878 

Joint Will Created Contract Binding on Sur- 
vivor—Mich.—399 

Nature of Remainders Not Affected by Nature 
of Will—Miss.—771 

Only Jointly Owned Assets Covered—Ore.—615 

Oral Contract to Make Will Governed by Law 
of Decedent’s Domicile—Cal.—1207 

Specific Performance of Contract to Make Will 
Granted—N.J.—80 

Survivor Could Not Give Away Property—Kans. 
—399 

Survivor Permitted to Deed Property Contrary 
to Will—Tex.— 615 





Probate 


Action Lies for Fraudulent Concealment of 
Will but Proof of Benefits is Necessary—Mpo, 
—167 

Beneficiary Has Right to File Caveat After 
Signing ‘‘Consent to Probate and Letters Tes. 
tamentary’’—U.S.—167 

Burden of Proof Where Testator Was Adjudged 
Incompetent during Lifetime—Fla.—703 

Disallowance of Will Because of Undue Infiy. 
ence Sustained—Macss.—868 

Disinherited Relative Barred After Failure tp 
Appeal—Mich.—1003 

Production of Later Will Which Expressly or 
Impliedly Revokes Earlier Will Constitutes 
Will Contest—Tenn.—503 

Destroyed Will Admitted Under Doctrine of 
Dependent Relative Revccation—Wash.—1703 

Evidence Sufficient to Prove Lost Will—Ariz.— 
703 

Instrument Must be Signed for Him in Pres. 
ence of Decedent—Pa.—772 

Testimony Admissible in Suit to Prove Lost Will 
—Mo.—80 

Will Destroyed During Testator’s Life May Not 
be Probated if Destruction was not Fraudu- 
lent—N.Y.—400 


Prominent & Unusual 


Wills of the Month (feature) : George C. Marsh- 
all, Louis C. Cates, Howard Gould, Roger Wil- 
liams, Paul V. Galvin—72 ; William J. Hutch- 
inson, Oliver E. Buckley, Frank S. Land— 
160; John Oliver LaGorce, Edgar Friedland- 
er, John H. Kliegl—289; Lillian S. Timken, 
Elizabeth G. Packard, S. DeWitt Clough— 
392; Albert F. Lang, James Watson Webb, 
Michael F. Doyle—497 ; John D. Rockefeller, 
Jr.; Arnold M. Johnson, Kenneth A. Spencer, 
Alfred W. Stern—608; John B. Kelly, Sr. 
Edna Wallace Hopper, Henry E. Frick, Lu. 
crezia Bori, James A. Delehanty—692 ; John 
B. Kelly—A New ‘Philadelphia Story’—711; 
Eleanor Alexander Roosevelt, Joseph E. (¢. 
Swan, Ellsworth A. Roberts, Morgan B. 
Brainard, Jr.—762; Burton F. Peek, C. John 
Kuhn, John F. Gehan—860; Richard L. 
Simon, Erwin W. Roemer, John P. Mar- 
quand, Oscar Hammerstein II, Arch W. Me- 
Farlane—997 ; Michael Halpern, John C. Wil- 
liams, Chesser M. Campbell, Emily Post, Mrs. 
Worthington Scranton, Thomas E. Sharp— 
1110; William A. W. Stewart, Lawrence Tib- 
jbett, Edith Nourse Rogers—1199 


AUTHOR INDEX 
(Original articles and major addresses) 


Adler, Melvin F.—Estate Planning Opinion Back- 
ground and Impact—1144 

Anderscn, John E.—Advantages & Pitfalls of Elec 
tion Under Subchapter S—96 

Armstrong, J. M.—Annual Review and Progress 
Report on Canadian Associations—433 

Bailhe, Richard—Profit Sharing for Retirement?— 
420 

Barclay, George C.—Monthly feature—Trust Opera 
tions and Administration 

Best, E. H.—Tax Treatment of Post-Mortem Earn- 
ings—1026 

Bimson, Carl A.—Trust Business No Place for Do- 
It-Yourself !—1085 

Bishop, Richard A.—Financial Planning—796 

Blattmachr, George G.—Chocsing Optional Valua- 
tion Date—714 

Borman, Clyde E.—Federal Land Bank Bonds—%49 
& 457 

Bright, Alice M.—Fees and Commissions in Probate 
Proceedings—940 

Buek, Charles W.—‘‘Qualified’’ Trustee Perform- 
ance Calls for Full Investment Freedom—194 

Burkholder, Russell—Performance of Common 
Trust Funds (10 Years Review)—826 

Burrows, R. J. F.—Estate Administration in Eng- 
land—888 | 

Camilli, John P.—Income Tax Savings Depend on 
When Estates and Trusts Terminate—370 

Candler, John S. II—How Lawyers and Trustmen 
Have Worked Successfully Together—317 

Cantwell, William P.—Effects of State Lines 
Estate Planning—922 

Casner, A. James—How to Use Fractional Share 
Marital Deduttion Gifts—190 7 

Clark, Robert Emmet—Property Problems of Ne¥ 
Residents—1080 ‘ 

Coate, J. Fraser—Providing Adequate Pension 
Benefits Through Supplementary and Contribu- 
tory Plans (Canada)—435 

Coburn, Arthur L. Jr.—Why Bonds in a Trust Port 
folio ?—205 
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Cheadle, Harold L.—Economic Educaticn Program 
—660 

Davis, Robert S.—Trustee Management of Closed 
Corporations—1020 

Dean, Paul R.—The Estate Planning Workshop— 
780 

Dewey, Robert F.—Hidden Liabilities of Fiduciaries 
—312 

Duncan, Robert R.—Search for a Fiduciary-—1131 

Dunn, J. Phillip—Estate Tax Credits on Prior 
Transfers—416 & 526 

Eierman, Warren H.—Successful Administration of 
Trust New Business Program—791 

Fleming, Austin—Will Clauses to Avoid Six Estate 
Administration Problems—624 

Flynn, O. Rogers, Jr.—Monthly feature—Corporate 
Finance Analyses 

Foosaner, Samuel 
Tax Notes 

Foster, A. Key—Coordinated Trust Plan fcr Corre- 
spondent Banks—242 

Friedman, Nelson—Avoiding 
Planning—67 

Gathright, Joseph R.—Profit Prospects in Pension 
Plans—539 

Goldberg, Philip J.—Funding a Charitable Program 
with Life Insurance—788 

Golden, John R.—Perpetuating 
Through Estate Planning—906 

Goodson, Marvin—When is Payment in Discharge 
of Parent’s Legal Obligation ?—17 

Gray, John E.—The Atom and Electricity—1070 

Greene, William N.—Use of Short-Term Trusts in 
Tax Planning—800 

Griffin, Frank L. Jr. 
—234 

Hamilton, Charles W.—Refections on Trust Serv- 
ices Beyond Call of Duty—520; Women in Trust 
Business—1084 

Harrison, Jack M.—-Pitfalls of Election Under Sub- 
chapter S—98 

Haxton, James G.—Typical Experience in Multiple 
Pension Fund Investment—814 

Hilkert, Robert N.—Managerial Growth—984 

Hill, Lee H.—Appraising Business Assets and Li- 
abilities—785 

Hitch, Robert M.—Human Equation in Wills—364 

Hoxie, David F.—Four Uses of Insurance—722 

Jennings, Joseph A.—Caution in Equity Selection— 
556 


J.—Monthly feature—Federal 


Patterns in Estate 


Family Business 


-Outlook for Pension Funding 


Jones, Richard D.—Trust and Probate 
Digests—962 

Kalish, Richard H.—Proposed Regulations on In- 
stallment Estafe Tax—1134 

Keenan, Kevin W.—Estate Tax Credits on Prior 
Transfers—416 & 526 

Kleinman, Harold F.—Trustee Management of 
Closed Corporations—1020 

Lacovara, P. Philip—Legislation Affecting Trusts 
and Estates—960 

Leflar, Robert A.—Estate Problems of Citizens Mov- 
ing from Community to Common Law Property 
State—882 

Ligon, Wister H.—Natural Gas Faces Large Growth 
in Serving Expanding Energy Demand—48 

Long, Henry Ansbacher—Monthly feature—Invest- 
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West Penn Electric’s new name is... 


Allegheny Power 


SYSTEM ounce. 













West 
Virginia 











Allegheny Power System, Inc., is the new name of 
the five-state electric utility formerly known as The 
West Penn Electric Company. Originating half a 
century ago in western Pennsylvania, the system 
now extends from the Shenandoah section of 
Virginia to the top of Pennsylvania . . . from eastern 
Ohio across West Virginia into the Potomac Valley 
of Maryland. 


Throughout this entire area, the name Allegheny 


Monongahela Power Company - 





appears many times. Rich in historical] significance 
and once proposed as the name of the nation, 
Allegheny now identifies many natural features and 
is applied not only to place names but to the work- 
ing names of trade and commerce. It is fitting that 
the electric utility system serving the homes and 
industry of the area should bear the same name. 

As before, the system includes these major operat- 
ing divisions: 


The Potomac Edison Company 


West Penn Power Company 


Allegheny Power System, Inc., 50 Broad Street, New York 4, N.Y. 


























He earns your warm welcome... 


HE, THE CONNECTICUT GENERAL MAN, can only 
earn it, of course, by the over-all excellence of 
his services. 


He draws up a full set of factual notes for 
your client. Every asset...business interest, 
bonds, real estate, insurance, savings... is 
listed. Then, each is thoughtfully considered 
to see how it can be made most productive in 
terms of reaching the client’s goal in life. 

The resulting study is brought to you, the 
attorney, inviting your analysis and counsel 
for the benefit of your client. The Connecticut 


General man’s thorough groundwork eases your 
research by pointing up the special problems of 
the client. 


Perhaps this is one reason why he’s always 
welcome. Your first talk with a Connecticut 
General man can mark the beginning of a 
worthwhile and rewarding relationship. 


Connecticut General Life Insurance Company, 
Hartford 


Life... Accident... Health... Pension Trusts 
Group Insurance...Pension Plans... Annuities 


CONNECTICUT GENERAL 





